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P-R-O-C-E-E-D-I-N-G-S1

1:35 p.m.2

CHAIRMAN GRIFFIS:  Good afternoon, ladies3

and gentlemen.  Let me call to order the 3rd of4

October, 2006 afternoon public hearing of the Board of5

Zoning Adjustment of the District of Columbia.6

My name is Geoff Griffis.  I will be the7

Chairperson today.  Joining me is the Vice Chair, Ms.8

Miller, and our esteemed colleague and member, Mr.9

Etherly.10

Representing the National Capitol Planning11

Commission is Mr. Mann, and representing the Zoning12

Commission on the Board with us this afternoon is Mr.13

Jeffries.14

Copies of today's hearing agenda are15

available for you.  They are located where you entered16

into the hearing room on that table.17

There are two important things over on18

that table that you should take note of.  One is the19

agenda.  Two is the witness cards.  The witness cards20

are there, and also in front.  I'm going to go out of21

order in my basic opening statements, but ask that22

anyone that is prepared to present testimony for the23

board, or is anticipating preparing -- addressing the24

board, have two of those witness cards filled out.25
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When you come forward to speak to the Board, you are1

going to provide that to the court reporter, who is2

sitting on my right on the floor, and you are going to3

then sit, make yourselves comfortable, state your name4

and address for the record, and then move ahead.5

To that, there are several very important6

things that I'm going to also go through.  Everyone7

should know, if you have not been here before, and if8

you have a little refresher, we are going to be9

broadcast live on the Office of Zoning's website, and10

the court reporter is creating the official record.11

So, attendant to that, the witness cards, also I'm12

going to ask that everyone turn off all their cell13

phones, Blackberries, buzzers, whatever it is, as that14

will do two things, it will knock off my15

concentration, but it will also disrupt the16

transmission of our proceedings. So, we don't want to17

do that.18

The order of procedures for our hearings19

is as follows, both in special exceptions and20

variances, we have an appeal this afternoon, which is21

the last case of the afternoon, I'll go through that22

specifically and its order when I call that case.23

However, for special exceptions and variances, we will24

hear first from the applicant, their case presentation25
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and all their witnesses, then we will go to any1

Government agencies reporting or providing analysis to2

the Board, such as Office of Planning, Department of3

Transportation.  Third, we will hear from the Advisory4

Neighborhood Commission, the ANC, within which the5

property is located.  They are allotted time to6

present a full case.  Fourth, we will go to persons or7

parties that are in support of the application.  Fifth8

would be persons or parties in opposition to an9

application, and sixth, finally, we will return to the10

applicant for any rebuttal witnesses that they will11

present and/or conclusions and summary remarks.12

Cross examination is permitted by the13

applicant and parties in the case.  The ANC within14

which the property is located is automatically a party15

in the case.16

There is two levels of participation in17

our public hearings, one is as a person and one is as18

a party.  If you have timely put in a request for19

party status, that will obviously be a preliminary20

matter, we will establish a party or not establish you21

as a party.  It's only critical to understand that,22

that the party is an equal participant in a case, they23

will present a full case, they would conduct cross24

examination, and they will also be cross examined.25
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But, all witnesses will also be cross examined.  If1

that's confusing, not to worry, I'll make sure you are2

clear as we proceed through this entire afternoon's3

session.4

It should be noted by everyone here,5

specifically, the applicants, at the conclusion of our6

hearing, we will close the record. We will only keep7

the record open for specific things that the Board8

requests, and you will not leave this hearing room9

without being very certain on what you are responsible10

to get in to the Office of Zoning, and when that11

material is to get in to the Office of Zoning.  It's12

important to understand at the beginning of this,13

because the Board will only deliberate and make its14

decisions on the case as presented before us today.15

The record is already established in some of the16

written submissions, today's hearing will establish17

even more information.  It is only that which is18

created within this room that the Board will base its19

decision, its deliberation, and its decisions on.20

So, it's important that you either put it21

in writing or you address it today.  Of course, as I22

say, when we conclude today we will close the record,23

except for that which we allow.24

Of course, the Sunshine Act requires us to25
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hold our hearings in the open and before the public,1

to gather all this information.  We do, at times,2

enter into Executive Session, both during or after3

hearings on a case.  This is only for the use, we,4

frankly, only use it for reviewing facts in the matter5

of the case.  Sometimes we talk a little bit6

deliberately on the case.  This is in accordance with7

the Sunshine Act.  It's also in accordance with our8

rules, regulations, and procedures.9

We will make every effort this afternoon,10

we appreciate everyone's patience, we've had a very11

long morning and a very working lunch, so we are12

starting late, but we will make every effort to13

conclude by 6:00, and I think at this time it's14

important for me to say a very good afternoon to Ms.15

Bailey, who is with the Office of Zoning on my very16

far left.  Ms. Monroe, with the Office of Attorney17

General, is here with us also on my left, making sure18

we don't break the law.  Mr. Moy, with the Office of19

Zoning, will be joining us shortly, and with that I'm20

going to say again a very good afternoon to Ms.21

Bailey.  22

I'm going to ask everyone here present, if23

you are planning or will be presenting testimony and24

information to the Board, if you would please stand25
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and give your attention to Ms. Bailey, she's going to1

swear you in.  Anyone that will be presenting2

information to the Board, thank you.3

MS. BAILEY:  Would you please raise your4

right hand?5

(Whereupon, participants were sworn.)6

MS. BAILEY:  Thank you.7

CHAIRMAN GRIFFIS:  Excellent, thank you8

all very much.9

With that then, let's move on to10

preliminary matters.  Preliminary matters are those11

which relate to whether a case will or should proceed12

today.  If you believe that a case on our agenda13

should not proceed, I'm going to ask that you come14

forward and have a seat at the table in front of us.15

If you believe that, for instance, notice16

or recordation wasn't properly done, or any sort of17

other element, if you have a request for a18

postponement or withdrawal, these are elements of19

preliminary matter for the Board's attention at this20

point.21

I'm going to ask Ms. Bailey if she's aware22

of any preliminary matters for the Board's attention.23

MS. BAILEY:  Mr. Chairman, Members of the24

Board, to everyone, good afternoon.25
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CHAIRMAN GRIFFIS:  Good afternoon.1

MS. BAILEY:  One of the cases that was2

originally scheduled for this afternoon was withdrawn,3

and that's Application No. 17520.  Again, Mr.4

Chairman, that was withdrawn at the applicant's5

request.6

CHAIRMAN GRIFFIS:  Excellent, so no7

official Board action is required on that.8

Are there any other preliminary matters9

for the Board's attention.10

MS. BAILEY:  Not at this time, Mr.11

Chairman.12

CHAIRMAN GRIFFIS:  Very well.  Not noting13

any other indication of a person present having a14

preliminary matter for the Board's attention, let's15

call the first case in the afternoon.16

MS. BAILEY:  Application No. 17518 of17

Bruce Schillo and Jennifer Boulanger, pursuant to 1118

DCMR 3104.1, for a special exception to allow the19

construction of a two-story rear addition to a single-20

family row dwelling under section 223, not meeting the21

open court requirements of section 403.  The property22

is zoned R-4, it's located at 643 South Carolina23

Avenue, S.E., Square 8726, Lot 824.24

CHAIRMAN GRIFFIS:  Excellent, thank you.25
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Is the applicant ready?  Yes, please, come1

have a seat.2

Very well, a very good afternoon to you3

all. I'm going to ask you if you would just turn your4

microphones on.  You are going to state your name and5

address for the record.  We'll put you on the record,6

and then we'll run right into this.7

Yes, sir.8

MR. SCHILLO:  I'm Bruce Schillo, at 6439

South Carolina Avenue, S.E.10

CHAIRMAN GRIFFIS:  Excellent.11

MS. BOULANGER:  Jennifer Boulanger, at 64312

South Carolina Avenue, S.E.13

CHAIRMAN GRIFFIS:  And, the architect must14

have come between you.15

MR. SCHILLO:  That's right.16

MS. BOULANGER:  Right.17

MR. SCHILLO:  As the architect always18

does.19

CHAIRMAN GRIFFIS:  Indeed.20

And, your name is?21

MR. LAWLOR:  Stephen Lawlor, and I reside22

at 120 4th Street, S.E.23

CHAIRMAN GRIFFIS:  Excellent.  This, of24

course, has been announced as a special exception of25
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222, one of the best sections of the regulations.  I1

won't take very much time, and give you my litany on2

that, however, let me turn it over to you, if you have3

any summations or remarks you want us to understand.4

I think the record is entirely full on this, and,5

frankly, would be appropriate if you wanted to stand6

on the record we could proceed, but I'll let you7

decide that.8

MR. LAWLOR:  We stand on the record.9

CHAIRMAN GRIFFIS:  Excellent.10

Any questions from the Board at this time,11

clarifications?12

Very well, let me just summarize, because13

we are going to go through the entire, all the steps14

that I've outlaid in my opening remarks, and what we15

do in every case, of course, though, we are going to16

proceed with the Office of Planning, which has17

recommended approval, it's Exhibit No. 23.18

The site is located in the Capitol Hill19

District, Historic District I should have.  We have20

information and filings on that.21

Exhibit No. 21 is ANC-6B, which was also22

recommending we approve the application. Let me ask if23

there's any representative from the ANC-6B present? Is24

6B here for this application, 17518?  25
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Not noting any, let me just get an idea,1

are there persons present here either in support or in2

opposition to Application 17518 that are looking to3

provide testimony?  Persons?4

Very well, let's move right ahead to the5

Office of Planning, a very good afternoon to you.6

MR. RICE:  Good afternoon, Mr. Chair and7

Board. The Office of Planning also stands on the8

record in support of the application.9

CHAIRMAN GRIFFIS:  Excellent, thank you10

very much.  It's an excellent analysis.  Let me ask11

the applicant, do you have a copy of the Office of12

Planning's analysis?  You do, great.  Again, it's13

always good to have this.  This one in particular is14

very illuminating, (1) in the graphics I might say, in15

the site plan analysis, but also in the regulation16

analysis.  It goes through all the requirements, of17

course, of 223, and the Board is very familiar and18

adept in processing these, but looking at it, there19

has not been to this time any evidence that this would20

impair or be unduly burdensome in terms of the light,21

air, privacy or use of the adjacent property.22

So, let's move ahead then.  I don't have23

any other Government reports intended to this24

application, unless ANC-6B is now present, as opposed25
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to 30 seconds ago. Not noting any presence of the ANC,1

I would note for the Board's attention and the record,2

Exhibit No. 21, where a special was call down in 6B,3

a special meeting, properly noticed on the 11th of4

July, 2006 with a quorum, it was 7-0 in support of the5

request.6

Is there any comments from the Board?  I7

believe that it does meet all the requirements to be8

granted great weight by the Board.9

Ms. Miller?10

VICE-CHAIR MILLER:  It, basically, does.11

I just would ask the ANC in the future to tell us what12

their quorum is, so that we can see it, but it's clear13

by 7-0 it's over the majority, that they must have had14

at least a quorum there.15

CHAIRMAN GRIFFIS:  Thank you.  That's kind16

of a good balance from this morning's ANC, so that's17

good to put in there.  Okay.18

Let's move ahead then.  I don't have19

anything other official analysis.  Again, I'd ask if20

there are any persons present in Application 17518 to21

provide testimony.  Not noting any, I will take note22

of Exhibit 8.  23

I don't have an exhibit number for the24

Capitol Hill Restoration Society letter, but we'll25
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find that in a moment.  1

641 South Carolina Avenue, S.E. Residents2

has submitted a letter of support in for the3

application.4

And, as soon as I find that, was that5

delivered today?  Exhibit 24, is that right?  Okay,6

well, we'll get that straight for the actual official7

record.8

Let's move ahead then.  I'll turn it over9

to you, any closing remarks that you might have?10

MR. LAWLOR:  Yes, I have one.11

CHAIRMAN GRIFFIS:  Excellent.12

MR. LAWLOR:  And, that is, when we --13

well, I had looked to comment on the clarity and14

graphic quality of this Office of Planning report. I15

thought that was very nice.16

The other thing is that when we started17

this process we had a record lot, an 800 number lot,18

and we were forced to go through, or we were required19

to go through the subdivision and renaming of that,20

and now I'd just like the record to reflect that the21

current lot is now Lot 64, the old lot was Lot 824.22

All meets, and bounds, and property area are23

identical, it's just an administrative change.24

CHAIRMAN GRIFFIS:  That's excellent.  And,25
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of course, the 824 would be a tax lot, so your Square1

876, Lot 64?2

MR. LAWLOR:  That's right.3

CHAIRMAN GRIFFIS:  Good.4

MR. LAWLOR:  That's correct, thank you.5

CHAIRMAN GRIFFIS:  Very well.6

Anything else then?7

MR. LAWLOR:  No, sir, thank you.8

CHAIRMAN GRIFFIS:  Any other questions,9

clarifications, from the Board?10

Okay, that being said then, I would move11

approval of Application 17518 for the special12

exception under the 223 rule, which would, of course,13

allow the two-story rear addition to the single-family14

row dwelling, which is not meeting the open court15

requirements at 643 South Carolina Avenue, S.E., now16

known as Square 876, Lot 64.17

MR. ETHERLY:  Second, Mr. Chair.18

CHAIRMAN GRIFFIS:  Thank you very much,19

Mr. Etherly.  I think it goes without saying that the20

record was entirely complete on this.  The Board has21

taken some time in going through this, is why we can22

expedite this now in our hearing.  And, I think it23

should be applauded all of the detail requirements in24

223 and how they are met, and I must say in the 22325
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the most critical aspect in terms of presenting a case1

is your graphic representation.  When that's clear and2

straightforward, it's easier to process.  It may mean3

it's a faster denial, but it also may mean it's a4

faster approval, and I think that this was -- this was5

actually a pleasure to look at these drawings and to6

see what's being proposed, not being the complete7

aspect of the requirements of 223, it obviously also8

addressed all of the other impacts to -- the potential9

impacts and how they are outlined in this section of10

the regulations.11

Okay, there it is then.  That's all I have12

on that.13

Other Board Members, comments, questions?14

Very well, not noting any additional, we do have a15

motion before us, all in favor signify by saying aye.16

(Ayes.)17

CHAIRMAN GRIFFIS:  Opposed?18

Abstaining?19

Ms. Bailey, if you wouldn't mind.20

MS. BAILEY:  Mr. Chairman, the vote is21

recorded as 5-0-0 to approve the application.  Mr.22

Griffis made the motion, Mr. Etherly seconded, Mr.23

Mann, Ms. Miller and Mr. Jeffries support the motion.24

CHAIRMAN GRIFFIS:  Excellent, thank you25
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very much.  I don't see any reason to issue a full1

order on this, we'll waive the rules and regulations.2

Any objection from the applicant or the Board Members?3

Not noting any objection, we can issue a summary order4

on this.5

MS. BAILEY:  Thank you.6

CHAIRMAN GRIFFIS:  Mr. Lawlor, before you7

leave, one quick question.  Are these hand drafted?8

MR. LAWLOR:  Yes, yes, they are.9

CHAIRMAN GRIFFIS:  They sure show it.10

Actually, they are quite beautiful, but that had no11

bearing on the outcome of this by any means.12

Very well.  Let's move ahead then.  Thank13

you all very much.14

MR. LAWLOR:  Thank you very much.15

CHAIRMAN GRIFFIS:  We do appreciate it.16

You can, obviously, check in with the Office of17

Zoning, I imagine your order will be issued very18

quickly.19

Let's move ahead then and call the next20

case in the afternoon.21

MS. BAILEY:  Application No. 17531 of the22

Office on Aging, pursuant to 11 DCMR 3104.1, for a23

special exception to allow an addition to and use of24

a former school building (the former Hayes Elementary25
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School) to house the headquarter offices of the D.C.1

office of Aging under section 223, and a special2

exception to allow a senior wellness center under3

section 205.  The property is zoned R-4, and it's4

located at 1005 5th Street, N.E., Square 830, Lot 816.5

CHAIRMAN GRIFFIS:  Good afternoon.6

MS. PACE:  Good afternoon.  Did I come to7

the table too soon?8

CHAIRMAN GRIFFIS:  Not at all.9

MS. PACE:  Okay.  I'm so anxious, this has10

been a nine-year project.11

CHAIRMAN GRIFFIS:  All culminating today.12

We are honored to be part of that.13

MS. PACE:  We hope.  We hope.14

CHAIRMAN GRIFFIS:  I'll let you open up15

with however you want to address this, and we'll move16

ahead from there.17

MS. PACE:  I'm E. Veronica Pace, Executive18

Director for D.C. Office on Aging, a very proud19

Executive Director.  Let me also say I am a native20

Washingtonian, born, schooled, educated and raised21

from a little baby in a pram similar to Fitz over22

there, to become a senior citizen in this community.23

And, more than anything else, I want our community to24

always be a liveable community, and that's a community25
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where this is a good place to live, a good quality of1

life for all of us, no matter what stage of life we2

find ourselves in.3

As the Executive Director of the D.C.4

Office on Aging, our core mission is very simple.  It5

is simply to advocate, plan, implement and monitor6

programs and services in health, education,7

information and social services for persons who are 608

years of age and over.  9

Anybody in the room 60 years of age and10

over, and willing to admit it, absolutely, absolutely,11

because D.C. is a best practice when it comes to12

programs and services for its elderly.13

Having said that, we are before you today,14

as we have been before, because we wish -- we need a15

special exception in order to do two things.  The City16

purchased the historic site, the Hayes School, which17

is at 5th and K Northeast, and we purchased that site18

having in mind the establishment of a multi-purpose19

senior wellness center, as well as an adjoining20

structure that would then house the Office on Aging21

for the community, that is in service to the22

community.23

And, you have the application before you,24

and we need both the special exception in order to25
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institutionalize the senior wellness center there, as1

well as the headquarters of the Office on Aging.2

And, we come before you after having, as3

I had said before, this has been a long odyssey for4

us, from, securing the building itself, which was an5

eye sore to the community, to having asbestos removed,6

to having plans done, to having placing a request and7

having an honor to make it an historic site, as well8

as no less than 12 community meetings with various9

ANCs, certainly 6A, 6C, with the J.O. Wilson10

Community, with the Episcopal Church community, as11

well as other communities of faith there with12

neighbors, with former students, in fact, of the old13

Hayes School, and the many, many people that have been14

in support of developing the wellness center there and15

the Office on Aging.16

CHAIRMAN GRIFFIS:  Excellent, thank you17

very much, and some of us recall the last time you18

were here, which was, perhaps, not as -- well, I'll19

leave it at that.20

We are here today, actually, as you said,21

under a special exception.  Of course, we have section22

205 that the Board is very familiar with, and then we23

have the section 222, which the Board is not as24

familiar with, because one of those pieces in this25
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nine-year journey that you've left out, and maybe I1

missed it, is a trip to the Zoning Commission, which2

actually went to write some text amendment that3

addresses, specifically, the case of which you are now4

here for, and I'm pleased to see that that was done.5

And, if I could just take just a moment6

and maybe a little bit of digression, but I think it's7

important to understand, generally, that the8

regulations are an evolving document, an evolving9

regulation, just like all our laws, and that's what10

the Zoning Commission does, is that they look at11

things that are problematic, or in need of review, or12

in need of address, and then the write that text into13

it.14

And, it was interesting as you were15

opening, I was getting ready here, and the whole case16

is here, and I have my Zoning Regulations here, of17

which 22 is not in.  I have, of course, the printed18

document that has that.  So, it's fascinating to see19

how we are progressing to address specific concerns20

and issues as they evolve in the City, and this is a21

good one, because I remember last time we were here,22

as we were looking at this, it was so cumbersome, and,23

well, it was particularly difficult because something24

that should fit couldn't fit, because of our25
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regulations, and I think, perhaps, maybe we've1

addressed it, if not cured that difficulty.2

With that, though, I don't have any3

initial questions at this time, unless others on the4

Board have any of the applicant.  We could probably5

just proceed and move on to the Office of Planning's6

analysis, which is an excellent one under 205 and also7

222.  Very well.8

A very good afternoon to you, Mr. Moore.9

MR. MOORE:  Good afternoon, Mr. Chair and10

Members of the Board.  I'm John Moore of the Office of11

Planning.  12

The Office of Planning stands in support13

of both the special exceptions.  Because 222 is new,14

you've already given some context to that, the15

applicant has for a long time, she mentioned nine16

years, been trying to relocate her office in a co-17

location with the Wellness Center for Ward 6.  The18

Board is aware that many other wards, I don't know if19

all of them already have wellness centers.20

The hindrance and hold up has been the21

fact that her office is an office, and the zoning was22

R-4.  Without the text amendment, we wouldn't be able23

to do this, and the zoning regulation is a living24

document, and it changes over time, and it has changed25
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now to allow this use, because under 222 it says if1

the structure is a former D.C. Government Building, in2

a historic district or landmark historically, then3

this function can happen in there.  With the rest of4

the requirements under 222, this application meets the5

test, and, of course, under section 205 the wellness6

center does meet the burden of proof, and we stand in7

support of the application.8

In our report, you'll see that DDOT has9

already also made comment in terms of support on the10

parking levels, although there isn't a requirement11

because it's a landmark building, that's the only12

other agency I could get some comments from.13

I'll entertain questions if you have any.14

CHAIRMAN GRIFFIS:  Excellent, thank you15

very much, and it's an incredibly thorough analysis of16

the new regulation, but also, as you indicated, 205.17

I would note that, if I'm not mistaken,18

I'm not, Exhibit 19 is from Mr. Maloney, who is the19

State Historic Preservation Officer.20

MR. MOORE:  Yes.21

CHAIRMAN GRIFFIS:  Which, as you've talked22

about in 205, has indicated that this is designated an23

historic structure, which falls then now under two24

categories in 205, which allows -- or rather, 222,25
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which allows it to proceed.1

Very well.  Any other questions for Mr.2

Moore from the Board?3

Yes, Ms. Miller.4

VICE-CHAIR MILLER:  This may be in the5

documents, but I'm having trouble locating it.  When6

was it designated an historic landmark?7

MR. MOORE:  I have the documents here, I8

don't know the actual date.9

VICE-CHAIR MILLER:  Okay.10

MR. MOORE:  But, it has been officially11

designated.12

VICE-CHAIR MILLER:  And, we have that13

document in our records, too?14

MR. MOORE:  I don't think so. I'll make15

sure if you don't have one that you have one.16

VICE-CHAIR MILLER:  Okay, thank you.17

MR. MOORE:  I've confirmed that it's been18

designated.19

VICE-CHAIR MILLER:  Okay, thanks.20

MS. PACE:  If I might interject, I believe21

it was 2004, but it certainly has been officially22

designated an historic site.  The Hayes School is, in23

fact, more than 100 years old now, probably about 10224

or 103, and at the time that it was designated we were25
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teamed in hand with the Historic Preservation Office1

here in the District of Columbia under Planning, as2

well as with the larger body. And, in fact, I signed3

the application myself.4

VICE-CHAIR MILLER:  Thank you.5

CHAIRMAN GRIFFIS:  Yes, from the document6

submitted, in terms of the proposed work, it's going7

to be a stunning building, as you bring it back to8

life.9

Okay, let's move ahead then.  Do you have10

any cross examination of the Office of Planning?  Any11

questions of the Office of Planning?12

MS. PACE:  No, not at this time.13

I might say, though, that, you know, we14

are adjoined by a number of community meetings, and15

certainly accompanying me in the audience is Courtney16

Williams, who is a Community Planner, and I might also17

say a native Washingtonian as well.18

From the Office on Aging, Jay Dophin, who19

is also a native Washington, and who is our Project20

Manager from the Office of Property Management, which21

is the implementing agency.22

But, perhaps, most importantly, our23

architectural firm, Mitchell Bryant, and I especially24

want to make a note of that, because the previous25
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earlier architect of record, unfortunately, did not1

live to see this day come, who had put in enormous2

work and effort, and I did want to say that for the3

record.4

CHAIRMAN GRIFFIS:  I appreciate that.5

MS. PACE:  Yes.6

CHAIRMAN GRIFFIS:  Okay.7

If there's nothing further then for the8

Office of Planning, let's move ahead then.  Is the9

representative of the ANC-6C present?  Interesting.10

Okay.11

MS. PACE:  He may not be present today,12

but he has submitted testimony and was here at the13

last hearing.  He has taken a job, a new job by the14

way, and certainly wanted to convey and have it a15

matter of record that we did speak with him, he is in16

support, and were it not for that reason he would be17

here.18

If you, in fact, read the Washington Post19

today, you will notice that a number of ANC positions20

remain vacant, simply because people do have to do21

other things in their life, and these jobs, non-pay as22

they are, get people who are very dedicated, and very23

involved, but at some point in time they do have to24

miss something as important as this.25
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CHAIRMAN GRIFFIS:  We know the feeling.1

We'll note that Exhibit No. 26 is the ANC report, and2

I appreciate your bringing that to our attention.  It3

did indicate that they had voted unanimously to4

approve the application, obviously, letting us know5

their position, and we do wish the Commissioner great6

success in new opportunities.7

And, that is all of the official reports8

that I have at this time as noted, unless you are9

aware of any other submissions into the record.  I10

don't have any other either, unless other Board11

Members have any.12

Ms. Miller, comments, questions?13

VICE-CHAIR MILLER:  I just want to comment14

that this ANC report does meet the Great Weight15

standards, and I want to also reflect that it16

recognizes that this will meet the urgent needs of the17

community, and it's strongly supported.18

MS. PACE:  And, others members of the19

community as well, I mean, we have our Commissioner20

from Ward 6, the mini commission, that has been with21

us from day one, mini commission on aging, as well as22

the Senior Service Network of the United Planning23

Organization and its project Direct.  And, as I said,24

the Historic Preservation Group, the Capitol Hill25



29

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Towers Group, we've worked very closely, and it's part1

of what we do, it's part of our modus operandi, if you2

will, to always work with the community.3

VICE-CHAIR MILLER:  That reminds me, we4

also have in the record a letter from Mr. Peterson,5

Chair of the Capitol Hill Restoration Society, again,6

strongly supporting your application, finding that the7

adaptive re-use of the property would benefit the8

neighborhood.9

MS. PACE:  Thank you.10

CHAIRMAN GRIFFIS:  Excellent.  Any other11

questions for the applicant at this time from the12

Board?13

I would note in your submissions you've --14

and the Office of Planning, actually, all the agencies15

that did analysis, had addressed the parking, and Mr.16

Moore actually verbally addressed that today, and17

you've submitted the site plan and landscape plan, and18

this is still current, and this is what you are19

proposing to do, is that correct?20

MS. PACE:  Yes.21

CHAIRMAN GRIFFIS:  Okay.  So, it looks22

like it has very intriguing landscaping around the23

front and the side, but, most importantly, there's24

some screening, landscape screening on the surface25
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parking, is that right?1

MS. PACE:  That is correct.2

CHAIRMAN GRIFFIS:  And, are you3

anticipating any lighting on the surface parking area?4

MS. PACE:  Yes, there will be lighting5

eventually.  It may not be reflected in that plan,6

but, yes, there will be.7

CHAIRMAN GRIFFIS:  Okay, and do you know8

how far along you are, but do you know, is it going to9

be fixtures on poles or is it going to be attached to10

the building and illuminating into the parking area?11

MS. PACE:  Let me ask the architect to12

come forward.13

CHAIRMAN GRIFFIS:  Oh, perfect.14

MR. BRYANT:  Good afternoon.  I'm Charles15

Bryant from Bryant Mitchell Architects.16

In addressing your particular question,17

they will be on poles.18

CHAIRMAN GRIFFIS:  Are they shown?  Am I19

missing it on the site plan?20

MR. BRYANT:  I don't believe they were21

shown on that particular site plan, but they will be22

on poles.  That is my understanding.23

CHAIRMAN GRIFFIS:  Okay.24

MS. PACE:  Let me also add, too, that the25
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specificity may not be there, because you know this1

will remain a work in process, because it is a2

designated historic site, and before we finalize3

anything like type of lighting and that kind of thing4

we certainly would have to consult with the Historic5

Preservation Office.6

CHAIRMAN GRIFFIS:  Right. I'm not so7

concerned about the design aspect of it, although I8

can specify a beautiful light fixture if you'd like,9

however, I won't take the time and do that, my more10

concern is, obviously, this is in a residential area,11

and when we look at surface parking, and it's in the12

rear of the building that's adjacent to residential13

areas, we often look at the type of lighting and14

fixture on a spec sheet that shows, because in our15

regulations, of course, you would not be allowed to16

have that light spill into the adjacent properties.17

That's kind of a difficult thing to have them not18

spill over, but so location and, you know, height of19

the pole, and type of fixture, if you have that would20

be useful.21

At this point, I don't see it holding us22

up, or at least in my opinion it wouldn't hold up23

processing this application, but I would note that,24

obviously, it's going to take some detail and25
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attention to properly do that.1

And, even if they -- well, there it is --2

this won't have a gate, so you are not going to be3

able to lock down that parking lot, is that correct?4

MR. BRYANT:  That's correct.5

CHAIRMAN GRIFFIS:  All right, but on the6

back side you have a fence that prohibits you from7

proceeding straight through into that 10-foot alley.8

MR. BRYANT:  That's correct.9

CHAIRMAN GRIFFIS:  Okay.  And, the time of10

use, what are the times you think that this would be11

occupied, that parking lot would be occupied?12

MS. PACE:  This will be primarily a13

daytime activity.  The programming for it now, there14

will be staff coming and going, and certainly business15

hours for the District of Columbia Government,16

technically, are 8:15 to 4:45.  But, as you know, as17

the Board knows, you know, we tend to work, certainly,18

there are no more 8:15 to 4:45 days, but for the most19

part for programmatic activities for the wellness20

center, 9:00 to 3:00, and that is so expressed in the21

application.22

CHAIRMAN GRIFFIS:  Great, and is there23

going to be security in the building during the night,24

and how are you going to monitor the surface parking25
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in the rear?1

MS. PACE:  We anticipate having security.2

CHAIRMAN GRIFFIS:  Okay.  So, they'd be3

able to at least make a pass around there.4

MS. PACE:  Yes.5

CHAIRMAN GRIFFIS:  Of course, this all6

falls into, not be totally obtuse, but it all falls7

into the special exception criterion, is what we are8

looking at, and some of it is more dry and not9

directly applicable to the program, obviously, in this10

application, but it is critical in terms of our11

deliberation on the application itself.12

I don't have any other questions at this13

time.  205 is an interesting section, actually, as it14

goes to -- well, I don't think we need to address any15

drop-off or pick-up at this facility, is that correct?16

MS. PACE:  How so?  No.17

CHAIRMAN GRIFFIS:  Okay.18

MS. PACE:  We think we have taken into19

consideration everything that was put before us over20

these years, and, believe me, we've had a number of21

things put before us, and we've tried to be responsive22

in a positive way to everything that has been put23

before us.24

CHAIRMAN GRIFFIS:  How do you anticipate25
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the seniors getting to the center?1

MS. PACE:  Many seniors will come on their2

own, you know, this is a community, and the ward3

itself, that has a number of older residents in it.4

CHAIRMAN GRIFFIS:  They might drive?5

MS. PACE:  There will be public6

transportation, there may be some driving, therefore,7

we have at least four parking spaces for the disabled,8

for daytime activities. And, some will drive, and many9

we hope will walk.  It is a wellness center, and we do10

want people to walk.11

CHAIRMAN GRIFFIS:  That's an excellent12

point.13

In terms of the parking, though, are there14

designated staff parking, and then there's a certain15

amount that will be open for the folks that are coming16

to the wellness center, or is it -- 17

MS. PACE:  Generally, that is the way it18

is -- that is the way it is done.19

CHAIRMAN GRIFFIS:  Okay.20

MS. PACE:  But, staff also will be using21

public transportation.  We do encourage that.22

CHAIRMAN GRIFFIS:  Right.23

MS. PACE:  And, there is an accessible24

Metro stop there that has since, you know, opened,25
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since we were here before.1

CHAIRMAN GRIFFIS:  Great, okay.2

Excellent.3

I think that covers all the questions I4

have in 205 and 222.  5

Mr. Etherly has a question.6

MR. ETHERLY:  I just have a quick7

question, ma'am. I'm trying to get a sense of the use8

during the weekend.  The facility will not be open on9

weekends?10

MS. PACE:  Wellness centers normally do11

not have weekend activities.  Our wellness centers do12

not, unless it's a special event of some kind, and13

when that is done that is done in concert with14

community members, community planning.  You know, so15

this will be a primarily week-day operation.16

MR. ETHERLY:  Okay.  So, in terms of17

control around the parking lot, that's still going to18

be -- I mean, on weekends, that will just be an open19

area?20

MS. PACE:  That will be the responsibility21

of the Director and the District Government, it is a22

Government facility, and the Office of Property23

Management.24

MR. ETHERLY:  Thank you.25
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COMMISSIONER JEFFRIES:  Thank you very1

much, Mr. Chair.2

Very quickly, I'm actually, Ms. Pace,3

going to direct this question to the Office of4

Planning, but let me first just say thank you very5

much for all of your hard work on behalf of the6

seniors of our City, and thank you very much for7

choosing Ward 6, of which I am a resident, to make8

this a home.9

My question is for Mr. Moore, and, Mr.10

Moore, it relates very briefly just to the issue of11

traffic access for the property.  As you indicate on12

what I believe is page 8 of your report, I just want13

to talk a little bit about how vehicular traffic will14

access the property.15

You indicate on page 8 that there will be16

two one-way, enter-only traffic lanes to access the17

parking spaces, one from K street on the east side of18

the facility, and the other from 5th Street west of19

the new building addition.  I just want to be very20

sure that I'm clear, in your conversations with DDOT21

there have been no expressions or concerns about any22

difficulties created either on K Street or on 5th23

Street with respect to accessing the property, from a24

traffic standpoint?25
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MR. MOORE:  No, and I asked that very1

question, actually.  I feel pretty comfortable with2

that.3

COMMISSIONER JEFFRIES:  Excellent, thank4

you, sir.5

Thank you, Mr. Chair.6

CHAIRMAN GRIFFIS:  Thank you.7

Anything else?  Any other questions from8

the Board?  9

Very well, have I missed any other10

official reportings or submissions into the record?11

If so, we'll make note of it before we conclude.12

However, at this point, I would ask that if there are13

persons present in support of Application 17531, if14

you would like to come forward at this time.  Are15

there persons present to provide testimony today?16

This whole big crowd and no one wants to say anything?17

Come on, we didn't scare you that far, did we?18

Anybody?  This will be the time.  There we go,19

excellent.20

MS. PACE:  Oh, trust me, they are not21

afraid.22

CHAIRMAN GRIFFIS:  Oh, I know, I know.23

MS. PACE:  We just want to get on with our24

core business.25
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CHAIRMAN GRIFFIS:  Indeed.1

Very well, a very good afternoon to both2

of you.  What I'm going to ask is for you to just3

state your name and address for the record, and then4

you can proceed with your testimony.5

MR. POSTELL:  Good afternoon, Mr. Chairman6

and Members of the Board.7

My name is Ernest Postell, Sr., and I live8

at, the address is 1418 E Street, N.E., Washington,9

D.C., zip code 20002.10

CHAIRMAN GRIFFIS:  Thank you.11

MR. POSTELL:  I am so happy to be here,12

and I'm so happy you made a decision about our13

wellness center.  It's been a long, long, long travel.14

It took more time to get that wellness center than for15

me to go over there to the South Pacific.16

Well, as you know, I'm a World War II17

Veteran.  I fought for this country, life, liberty,18

and pursuit of happiness, and that's what we need for19

our senior citizens.  This is going on ten years for20

me, and I would do it for free, volunteer. Some of our21

senior citizens have died and gone to glory, and most22

of us now are waiting for our senior center wellness23

center.24

You know what caused a lot of problems in25
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the City, when young girls and boys see their mothers1

and fathers fight for a cause, and they don't get it,2

and they grow up, and we wonder why so much problem,3

so much crime, because, see, they have been taught,4

too, life, liberty and pursuit of happiness, the good5

old glory democracy, and that's what we want.  We want6

part of it.  Ward 6 don't have it.  All the wards over7

the whole City has wellness centers, but our8

grandmothers, our grandfathers, leave with crutches,9

getting on Metro buses, wheelchairs, don't have no10

where to get physical therapy.  High blood pressure,11

diabetes, all of this they suffer with, suffer with12

AIDS and all else, because why we have nothing to13

support them.  So, we need that wellness center.14

We fought hard for it, great men fighting15

today for life, liberty and pursuit of happiness.  Are16

we going to deny them their rights of veterans?  No,17

we should give it to them, let them know there's18

something to materialize here in Washington, D.C., for19

our senior citizens.20

And, God bless you.21

Thank you, Mr. Griffis.22

CHAIRMAN GRIFFIS:  Thank you very much.23

I appreciate that.24

MS. JACKSON:  Good afternoon, Mr. Chair25
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and Board.  It's nice to be here.  I am representing1

the Mini Commission for Ward 6.  I serve as the2

Interim President, and Secretary.  I have worked very3

closely with Commissioner Postell for the past ten4

years.  I live at 1239 E Street, N.E., here in Ward 6.5

I'd like to give you some background6

information on the Mini Commission.  The Office on7

Aging Mini Commission Ward 6 was established to8

address issues and the needs of senior citizens in the9

Capitol Hill area.  It was founded in 1998, due to the10

efforts of Commissioner Postell, who spearheaded the11

efforts that involved the Commission in community12

activities, such as the flu shot drive sponsored by13

the District of Columbia's Department of Health14

Immunization Program, the Voters Registration Drive,15

the Federal Government's Medicare Benefits Initiative,16

the Health Insurance Counseling Project, and safety17

programs for seniors, and health and wellness18

seminars.19

The Commission has worked closely with the20

local churches. Monthly meetings are held at St. Paul21

Christian Community Church, located on 414 Tennessee22

Avenue, N.E., in Ward 6.  We have support from the23

pastor in reference to the wellness center, as well as24

our other initiatives.25
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The flu, tetanus and pneumonia shot drive1

was coordinated with By Way of the Cross Church,2

located at 9th and D Streets, N.E.3

The Commission has taken on the mission of4

establishing a wellness center for seniors in the5

area. Through the years, correspondence has been sent6

to the City Council representatives, the Office on7

Aging, officials in the Mayor's office, to acquire8

support for this endeavor.9

Since 2002, the Commission has been told10

that Hayes School could be used as a site for the11

wellness center.  The zoning issue has been addressed12

in the past, and as of this date, you know, it's still13

ongoing.14

We still support a wellness center and15

anticipate one in the near future.  The Commission16

requests your full support in enabling the Commission17

to accomplish its mission to have a wellness center18

for seniors in Ward 6, Capitol Hill area.19

Thank you.20

CHAIRMAN GRIFFIS:  Thank you very much.21

One thing I missed was your name.22

MS. JACKSON:  Oh, my name, I am Dr.23

LaVonne Jackson Leslie.  I am also affiliated with24

Howard University, but again, I am the one who25



42

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

actually helped establish the Ward 6 Mini Commission.1

CHAIRMAN GRIFFIS:  Excellent.  Thank you2

very much.3

MR. POSTELL:  And, she's a darn good4

secretary, too.5

CHAIRMAN GRIFFIS:  Good, and, Mr. Postell,6

thank you very much for your testimony. It was very7

informative, and we appreciate you both here.8

Let's ask if the Board has any questions9

of either of you at this time.10

Ms. Miller?11

VICE-CHAIR MILLER:  I just want to12

understand, what is a mini commission, what you call13

a mini commission?14

MS. JACKSON:  It's a mini commission for15

Ward 6.  I assume that you have mini commissions in16

some of the other wards, but it's an extension of the17

Office on Aging, Commissioner Postell serves with the18

commission for Ward 6.19

MS. PACE:  May I offer some clarification.20

D.C. Law 1-24, which established the D.C. Office on21

Aging, also established the D.C. Commission on Aging,22

as a separate entity that is to be the advisor, both23

to the Mayor, to the Council of the District of24

Columbia, as well as the Office on Aging.25
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That law that established the 151

Commissioners on Aging, who are appointed by the Mayor2

and confirmed by the Council of the District of3

Columbia, each of the commissions representing the4

wards of the City, and at large in turn establish a5

mini commission in their area that is reflective of6

that community, and it's made up of members from7

various segments of the community. It may be the8

spiritual community.  It may be the business9

community.  It may be interested neighbors, but anyone10

who has a passion for older people, and are sensitive11

to their needs and concerns, and are willing to take12

a stand in support of that advocacy of it, so that13

high officials like mayors, like Councilmen, like14

administrators and directors, do not forget their due15

diligence and why they were placed in those positions.16

So, the founders of D.C. Law 1-24, which17

is 30 years plus, were very wise, just as the founding18

fathers, but in this case this was founding mothers19

and fathers.20

CHAIRMAN GRIFFIS:  Thank you.21

Follow up?22

VICE-CHAIR MILLER:  No, I just want to say23

thank you very much, and thank you for persevering.24

MS. PACE:  Thank you.25
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CHAIRMAN GRIFFIS:  Exactly.1

Anything else?  Any other questions?2

Quick clarification, we have a couple of3

submissions that came to us today.  One was the4

existing building and addition, which is a correction5

of some of the documents that were originally in the6

record, and I think it's very important, as we are7

under 205, but also under 222, it's an interesting8

kind of mixed use that we are very familiar with, so9

obviously we haven't taken a lot of time and walked10

through all this.  But, this, in particular, is11

important to have in the record, as it breaks down the12

square footage, the gross square footage, and the13

percentage of that square footage of the utilization14

of the building from common space to wellness center,15

to Office on Aging.16

That, obviously, was -- not obviously,17

that was a critical component when last you were here,18

because of the allowable uses in the regulation, and19

again, it goes to where we began, that the text20

amendment, the new regulations now address, which21

seemed to have been kind of common sense to allow in22

a neighborhood, the actual regulations did not allow.23

It was a use variance, if I'm not mistaken, last you24

were here.25
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MS. PACE:  That's right.1

CHAIRMAN GRIFFIS:  Which is the highest2

threshold for approval in our iteration in the3

District of Columbia, and there's the zoning4

regulations.  We have now made it a special exception5

relief, which is, obviously, much more appropriate.6

And, let me just say, because the drawings7

that are submitted in here are also excellent, in8

terms of understanding the program, and also all those9

capacities of what you need to prove in terms of10

compliance with 205 and 222, and it makes almost --11

it's common sense that here we have this civic12

building and this civic piece of architecture, that it13

would be returned back into a very civic use for the14

neighbors, for the residents, you know, for the15

wellness center.  It makes so much sense, so I think,16

hopefully, as we conclude this, it's a very great17

success story, although long in coming, I understand,18

but certainly at least has come to fruition in a very19

positive way.20

I don't recall specifically the last21

designs that were presented to us, but I remember22

there being some concern of those, and looking at23

these today I just think it's a fabulous re-animation24

of an old building.  I mean, we have existing25
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photographs in the record that we all have taken quite1

some time to look at, and, perhaps, each of us in our2

own neighborhoods have the school that's kind of3

falling apart and in need of great care and attention.4

This seems to be, obviously, directly addressing the5

new life to this old building, which is, in my6

opinion, a pretty stunning piece of architecture.7

Okay, that's enough of me talking.  Any8

other questions?  Any other comments?9

Is there anyone else here present in this10

application that would like to take the time to offer11

oral testimony to the Board, persons present?12

We did have one submission that was just13

handed to me, written testimony that we'll put into14

the record, Latalia Fiero Curtis.  Oh, okay, so there15

it is.  All right.  Oh, and we have the second16

attached to that.  Okay. Ward 6 resident, senior17

citizen, Herbin, Ms. Herbin. So, those will also be18

marked into the record as exhibits.19

If there's no one further to provide20

testimony today, let me turn to you and have you21

provide us with any conclusions, summation, or remarks22

that you might have.23

DR. WEBSTER:  In support or opposition?24

CHAIRMAN GRIFFIS:  Oh, right now it's all,25
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support or opposition.  So, come on forward.  Is there1

anyone else here that would like to provide testimony2

in support?3

MS. PACE:  We have some opposition?4

CHAIRMAN GRIFFIS:  Don't know, we'll see.5

DR. WEBSTER:  I'd like to explain.6

CHAIRMAN GRIFFIS:  Absolutely, have a7

seat, make yourselves comfortable.  How about neutral,8

any neutral, we can fill the panel with those folks9

that are neutral, any comments.10

Okay, fabulous.  Go right ahead, you just11

are going to state your name and address for the12

record.13

DR. WEBSTER:  My name is Dr. Ben Webster.14

I live at 1108 4th Street, N.E., Washington, D.C.15

20002.16

Should I offer my testimony before --17

CHAIRMAN GRIFFIS:  You can turn your mic18

on in front of you if you'd like.19

MR. MORRISSEY:  My name is Gerald20

Morrissey. I reside at 411 M Street, N.E., in21

Washington, and just as a preliminary comment,22

procedurally I was a little confused, because we think23

this is a terrific project overall, and we certainly24

wouldn't want to come here and try to derail who so25
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many people have been working on for so long,1

particularly, one that's going to bring such good2

benefits to the community, but what we wanted to do3

was offer a proposal to make this project just a4

little bit better for the neighborhood and the5

community.6

And, having given that little preface, I'd7

like to turn it over to Dr. Webster.8

DR. WEBSTER:  Yes.  I would like to9

reiterate our support for the senior wellness center10

and the Office of Aging being located at the corner of11

5th and K, N.E.  The facility is certainly needed, and12

renovations to the Hayes School should happen as soon13

as possible.14

However, it's our hope that a children's15

playground be integrated into the Hayes School16

development plans.  This is certainly consistent with17

the Office of Aging's hopes that the senior wellness18

center and the Office of Aging Headquarters will19

encourage a liveable community.20

CHAIRMAN GRIFFIS:  I thought you were21

going to say hopes that all the children will grow up22

to be old some day.23

DR. WEBSTER:  Well, that, too.  That, too.24

CHAIRMAN GRIFFIS:  Okay.25



49

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

DR. WEBSTER:  So, I'm a new resident to1

the neighborhood in the past year, and one of the two2

things stood out to me when I moved into Ward 6.  The3

first is the noticeable lack of green space and4

children's playgrounds north of H Street.  In Ward 6,5

as far as playgrounds which are open to the public, my6

understanding is that these simply don't exist north7

of H Street.  And, documentation to this effect has8

been submitted to the record.9

CHAIRMAN GRIFFIS:  It has?  Our record, or10

a record?11

MR. MORRISSEY:  It's in this record as a12

written comment we submitted on behalf of a number of13

people, written comments which were submitted last14

week, including attachments with -- well, I'll raise15

it here, this is, unfortunately, a black and white16

copy, but this is a map prepared by the Office of17

Planning which shows that north of the busy H Street18

corridor there are no public playgrounds for children19

that are publicly available, particularly, during the20

school day.21

CHAIRMAN GRIFFIS:  Let me cut to the quick22

here. Have you talked about this?  Is this something23

that you are aware of, or have you looked at the site24

plan and what they are proposing, because let me then25
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put it in context here.  In 205 and 222, we've talked1

so much about it, there are certain requirements that2

we look at.  We, obviously, don't have the kitchen3

sink section yet, but that might be written soon.4

My point is and directly said, there's5

only a certain amount of jurisdiction that we are6

going to get to.  I think this is very informative and7

very useful.  I'm not sure yet, I've not been8

persuaded that I'd have the jurisdiction to require an9

additional aspect of outside animation to the wellness10

center.11

I'm perfectly happy to hear about this, so12

the first question was, have you had discussions about13

this?14

MR. MORRISSEY:  We have, unfortunately, we15

got into this process relatively late, having heard16

about this particular public hearing. We prepared this17

material, and we submitted it to all parties that we18

could think of as soon as we could, and so this has19

been provided to the Office of Planning, this has been20

provided to the Office on Aging, and we had some21

informal discussions with various people, but we22

really haven't had the opportunity to meaningfully23

discuss it.24

And, unfortunately, in order for us to25
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have an opportunity to say this, we really had to come1

forward in a rather formal way now before you.2

If I can just quickly comment on the site3

plan. We certainly didn't intend to, as I said4

earlier, try to hold up this project, and one of the5

things that we did, that we submitted with our written6

statement, was include an overlay, a water-color7

overlay, over a very small portion of their site plan,8

which right now shows outdoor leisure space.  And,9

I'll show this, hold it up right here, and, hopefully,10

we can make sure that it's in the record.11

It could be easily slightly redesigned12

with just landscape changes, no hard architecture, no13

civil engineering changes that we could imagine, to14

incorporate a small outdoor play space.  It would15

really be integrated into the outdoor leisure area16

that's currently anticipated.  So, it would really,17

rather than requiring a change in the plans, it would18

really be a slight modification that we would imagine19

would assist in the overall mitigation of impacts to20

the community regarding traffic and things of that21

nature.22

CHAIRMAN GRIFFIS:  I think it's a great23

idea.  However, I'm not sure that means much.  I don't24

have that in the record, so where did you submit that?25
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DR. WEBSTER:  This was submitted to the1

Office last week.2

CHAIRMAN GRIFFIS:  Last week.3

MR. MORRISSEY:  I have somebody who could4

comment exactly on who it was submitted to and when,5

if you'd like.6

CHAIRMAN GRIFFIS:  I'd rather have it than7

care about who got it.8

MR. MORRISSEY:  I can provide it.9

CHAIRMAN GRIFFIS:  She's making copies for10

us now.  Ms. Bailey is making copies.11

Let me hear, do you have a comment,12

reaction on this?13

MS. PACE:  Yes.  First of all, let me14

applaud you for wanting to be a part of what will be15

a magnificent facility in your community, and I16

certainly admire your taking the time, because it is17

important, I'm sure, to them, and quality of life, and18

I wouldn't begin to take issue with that.19

But, having said that, in terms of our20

standing, it does come as a bit of a surprise, you21

know, to say the least.  Now, nothing was submitted to22

the Office on Aging, let me correct you there.  A23

phone call, I understood that there was a phone call24

to my Community Planner, and it was shared with me25
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that there was this interest.  But then, there are a1

lot of interests in this building. I wish I had -- I2

don't have the time to talk about all of the various3

charter schools that have been interested in this4

building, the various developers that would like to5

see lots made out of this building.  But, the bottom6

line remains, is that the building belongs to the D.C.7

Office on Aging. The bottom line remains that it is8

the core mission of the D.C. Office on Aging to9

advocate, plan, implement, programs and services for10

older people who are 60 years of age and over.  That's11

just not the business, that's not the business that we12

are in, it's not our core mission for a playground. 13

It doesn't mean that I in any way take14

issue with what the neighbors are requesting, you15

know, they are our homeowners, but at this point in16

time in terms of the standing, but let me say this, I17

also see it, perhaps, as a programming issue that18

might be considered down the road, you know, when we19

have a facility, and we are looking at programming20

down the road, there will be considerations for your21

own safety.  We are in the business of serving older22

people.23

Now, as you heard me say, I was born and24

raised, school, church, educated in this community, so25
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I have played on playgrounds of various sizes, and I1

have been a part of various administrative changes,2

and there would be concern about a playground or a tot3

lot, in my experience, even in my own community, that4

there are even specifications associated with that,5

and when you look at a Government facility, you know,6

you do have to look at the risk management.  And, it's7

more to developing a tot lot or a recreation space8

than just putting something there, you know, if you9

will. It would take some thought, but certainly the10

Office on Aging has partnerships with various groups,11

it's part of how we do our business.12

But, I think it comes in programming that13

comes down the road, that I would not certainly be14

opposed to talking with the community down the road,15

when we get to programming, about how we might, you16

know, partner with the community.17

CHAIRMAN GRIFFIS:  Excellent. I think18

those are great comments, and let me just address19

this.  We've now been handed your plan, and, forgive20

me that it's not in the official record, but we21

haven't been able to review it. Obviously, there's22

some good text to this, too, in terms of the summary23

of your request, the need for a playground.  I think24

you've summarized that well.25
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How this would be consistent with 205 and1

222, how we could actually take it in in our own2

jurisdiction, and let me say, because I think you've3

really highlighted a lot of the issues that are going4

to come to fore.  One, budget, who would pay for this5

on the Government property, and does it come out of6

Office of Wellness, all that. That's not within our7

purview.8

But, I think importantly, as I look at9

this, and let me hear from other Board Members if they10

think differently, if we were to progress today, and11

it was to move ahead with an approval, hypothetically12

saying, there is nothing that would preclude you from13

continuing this discussion, and I think it's excellent14

what you've done here in terms of, let's call it the15

K Street front yard, and animating that whole area.16

There's a lot of great space out there, but I think it17

does come down into a budget and program issue, which18

is going to be a lot further discussions than we would19

have, and jurisdiction to get into, or for that matter20

I don't think we'd be able to hold up based on 205 or21

222 to have this inputted.22

But, I'll hear from you, yes.23

MR. MORRISSEY:  Thank you.24

As a general proposition, we would like25
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not to hold it up, but we would like to have the1

opportunity for this to be addressed in a more2

concrete manner than might be allowed if it's approved3

and we then later have to have discussions about it,4

which we would, of course, try to do.5

But, I do think under section 222, you6

know, in terms of the impact, particularly, as section7

222 only relates to -- or primarily relates to the8

office use, as opposed to the 205 to the wellness9

center, the section 205 and the wellness center, I10

think in itself, is sort of like self-mitigating.11

It's such a good project, but putting an office use in12

the residential space I think requires taking a look13

at what the impacts on the community are going to be,14

and there will be some impacts, and to ask what are15

the mitigating factors.16

And, I think the section 205 special17

exception mitigated with the wellness center, section18

222 mitigated to some extent, but I think it is within19

the jurisdiction of the Commission to take a look at20

other mitigating factors that could be part of the21

proposal, like, for example, a very small community22

playground that would be consistent with the23

initiative of the Department of Aging, I think as even24

you said, bringing this center back into the community25
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for the neighbors to use.1

CHAIRMAN GRIFFIS:  Right.2

MS. PACE:  Let me reiterate, that is not3

our core business, although we do partnerships and4

certainly welcome that, but I certainly would not5

venture that path without bringing in our sister6

agency, which would be the Department of Parks and7

Recreation, whose core mission it is to do that kind8

of thing. It just happens not to be ours.9

CHAIRMAN GRIFFIS:  Well, there's a lot of10

different ways, and I think productive ways, that one11

might address this, and maybe it is the Department of12

Rec takes over that space out in front. It actually is13

designated and independent of the wellness center.14

You can walk to it, that's great, and there are a lot15

of great and creative ways to do it.  Sections 205 and16

222 don't give us the jurisdiction to condition our17

approval of a special exception, and conditioning that18

would be in order to mitigate any potential undue or19

burdensome aspect of the application.20

What I don't see is how, and what, your21

landscape plan mitigates in terms of the potential22

burden that the office or the wellness center puts on.23

For instance, if you were adding more parking spaces24

and we had a parking demand, then that's obviously a25
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direct correlation, but reanimating the landscaping,1

I absolutely agree with you that it's a critical and2

I think an exciting idea to do for the community3

component, but I don't see how it directly relates to4

our jurisdiction in the review of 205 or 222.5

MR. MORRISSEY:  If I could comment on6

that.7

CHAIRMAN GRIFFIS:  Sure.8

MR. MORRISSEY:  It's a very good analogy9

to a direct correlation, and I think this might be10

somewhat less direct. However, I think it is still a11

significant correlation, and that is the following.12

One of the impacts of this use of the facility and13

office space in a residential area will be increased14

traffic. It will be increase the presence in the area,15

and presently it's serving a tremendously positive16

service to a segment of the community, but the burden17

falls on the entire community.18

And, if we did something to condition the19

approval on the inclusion of just a little bit more of20

the community, as we indicated in our written21

comments, we think that a small play space,22

particularly, for non-school age children, would23

integrate more of the community into the use of this24

facility, and, therefore, the burden that's shared by25
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all the facility would then benefit more of the1

community.2

So, that is the correlation that we see.3

CHAIRMAN GRIFFIS:  Understood.4

Ms. Miller?5

VICE-CHAIR MILLER:  I would like to6

applaud you for, you know, looking in your community7

for the open spaces and for the play areas for your8

children.9

What I think, though, is that this is not10

quite the right forum. I think sometimes when people11

think of zoning proceedings they think, oh, let's get12

some community benefits with them, but not every13

proceeding is really related to those kind of14

community benefits, such as a PUD before the Zoning15

Commission.16

When we look at a special exception, and17

in this case it falls under specific regulations, 20518

and 222, if the wellness center and the office meets19

these regulations then they get their special20

exception.  21

And, when you are talking about possible22

adverse impacts, in order for you to make you case in23

this forum, for instance, if it were traffic, then you24

would be proposing something that would alleviate25
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traffic, and what I hear you saying is, oh, they are1

going to bring traffic, and that's a little bit2

burdensome to my community, so, therefore, give us3

something in return.  And, that's not the way these4

kind of regulations work.5

So --6

MR. MORRISSEY:  I think we -- I'm sorry to7

interrupt.8

VICE-CHAIR MILLER:  -- no, go ahead.9

MR. MORRISSEY:  I think we took the path10

that we took because we wanted to be very sensitive to11

the work that everybody has put into this project,12

because we generally support the project.13

So, we didn't want to attack the parking14

or the potential parking deficiencies.  We didn't want15

to attack some of the other areas.  As we mentioned in16

our written submissions, the Historic Commission did17

not consider the change in exterior use of the18

property, removing what used to be school yard, and19

replacing it with a parking lot. They considered some20

of the exterior conditions, but they didn't consider21

that one.22

So, there are things that we overlooked23

because we want the project to move forward, and so24

we, therefore, took this position that the best way to25
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holistically address this issue was, not to try to get1

exactions of things that have direct correlations, but2

rather to try to get this kind of community benefit3

that has an indirect alleviation of the impacts.4

VICE-CHAIR MILLER:  I hear, and I don't5

want to take up too much time, and I think your6

motives are very good, but I just think that the type7

of nexus that's required in these proceedings isn't8

here for that.  But, just as an observer as to what9

you are doing, I mean, you know, there may be room for10

you all to work it out, or else find it elsewhere.11

But, I mean, if they are done at 3:00 or12

not using the facilities on the weekend, maybe there's13

something you can do with the open space. But, that's14

really not for us to decide, as far as I can tell.15

So, you may have started a process that you can work16

out in another forum, with Parks and Recreation, and17

Office of Aging.18

MR. MORRISSEY:  Okay, I understand, and I19

appreciate the opportunity.  I would want to point out20

one more thing.21

In their special exception application,22

the response to the community privacy, absence of23

community privacy, is that there won't be any outdoor24

play space at this facility.  There will be no outdoor25
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leisure space.  That's the entirety of the response to1

that special exception criteria, which is not the2

case.  I mean, as their own plans show, there's3

outdoor leisure area, which we think there should be.4

So, they are using the absence of outdoor leisure5

space to satisfy one of the special exception criteria6

and, perhaps, that's something that maybe you could7

look at in consideration of what we are talking about.8

CHAIRMAN GRIFFIS:  Sure.  Yes, I9

understand the reading of that, and that actually goes10

to more of the child development center, where are the11

kids going to be outside, and the impact that that12

might rise, but I understand your point.13

MR. MORRISSEY:  Yes, and I'd like to add14

to that, that they refer back to the 205 response for15

the 222, whatever, response.16

CHAIRMAN GRIFFIS:  Right.  This all makes17

sense, and I think Ms. Miller has said it very18

correctly, that this may not be the proper site to air19

and decide all of this.  I think I applaud what you20

are proposing. It makes so much sense, let's see if21

everyone else in the City thinks that that actually22

has some jurisdiction over it, because I don't think23

anyone in this room is wanting to pit the elderly24

against the children.25
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MR. MORRISSEY:  That's right.1

CHAIRMAN GRIFFIS:  And so, why set up a2

situation where that would actually be defined as3

such.  So, I certainly hope you don't walk away4

feeling, I know I don't leave looking at it in that5

sense, and, however, I think there's -- as much as we6

can do we have done with this at this point, outside7

of us personally telling you that, you know, we think8

it's a great idea.  We obviously have whole program9

agencies, budgets, that are dealing with this.10

Yes.11

MS. PACE:  Mr. Chairman, let me also say,12

no, there will not be any outdoor leisure space as13

such, as you were thinking in terms of the14

programming.  Again, the landscaping design, as well15

as you will see, that came at a request of the16

community.17

CHAIRMAN GRIFFIS:  Well, I think what he's18

saying is that you'll have an opportunity to provide19

it, and I don't think he's advocating, and don't let20

me speak for you, but I did not hear him saying you21

should not have any, but rather you have a great22

opportunity for, in fact, a diversity of outdoor23

activities on this site.24

MR. MORRISSEY:  That's correct.25
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CHAIRMAN GRIFFIS:  Okay.1

MR. MORRISSEY:  Thank you very much, I2

don't have any other comments directly, but what I3

would like to do is offer into the record another4

piece of material, and that was -- that is a petition5

that was prepared by a group of people in support of6

this particular issue, and I just -- I understand what7

we are talking about here, but I do want to offer it8

into the record nevertheless, and there's over 100,9

about 125 community individuals who supported this10

very project, and there's a summary of the petition11

proposal at the top of the document, and I won't take12

the time to read it into the record, but I would like13

to offer it.14

CHAIRMAN GRIFFIS:  Okay.  Two things on15

that.  First, keep a copy for yourself, because you16

need to pass that around to others, and second, I17

don't want to raise your expectation that that will or18

can do anything for the Board.  What we would always19

tend, and we would have to step back to, which is why20

we keep our attorney very close at the far end of the21

dais, we have to speak to the regulations and the law,22

and until we are moved beyond where we are with this23

application I don't see how we could be moved by a24

large petition.  That's possibly a very indirect way25
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of saying it's not just the majority that rules here,1

but rather the regulations that lay it out for us on2

how we do it.3

DR. WEBSTER:  And, if I could propose4

putting in an addition piece of documentation into the5

record.  I had -- I was in communication with Bill6

Sizlack, the Commissioner for ANC-6, the Chair of the7

Zoning and Planning Committee, and, unfortunately, he8

wasn't able to attend today, but he says that he9

wholeheartedly endorses our request to having a10

playground included in the Hayes School redevelopment11

plan.  I'd like to include that in the record.12

CHAIRMAN GRIFFIS:  Excellent.  It sounds13

like you've got a good cold -- you are going to go out14

and get the budget ready, and try and figure that out.15

COMMISSIONER JEFFRIES:  Excuse me just a16

second.  I'm really curious, we have a fine Office of17

Planning in the District of Columbia, I'm curious18

about your conversation with the Office of Planning as19

it relates to your proposal here.  What -- what were20

you told?21

MR. MORRISSEY:  Well, what I'd like to do22

is first reflect on that, and then I think the23

representative from the Office of Planning is here and24

he could give his own account.25
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COMMISSIONER JEFFRIES:  Well, I just want1

to get your understanding.  I can ask him.2

MR. MORRISSEY:  My understanding is that3

he reflected that this was a good idea, and that he4

would be interested in discussing it.  Now, that's not5

a formal approval, and it's within the confines of6

this process, so we proceeded with it on that basis,7

and we shared our plan with the Office of Planning,8

and I'm sorry that you didn't personally receive it,9

but we certainly shared it with the Office of Aging,10

and I'd be happy to hear from Mr. Moore about it.11

MS. PACE:  Who in the Office -- you shared12

it with the Office on Aging, or you mean Planning?13

MR. MORRISSEY:  Both.  It was provided to14

both.15

CHAIRMAN GRIFFIS:  Okay.16

MR. MORRISSEY:  I can provide you -- 17

CHAIRMAN GRIFFIS:  Mr. Jeffries direct18

question was, what was your conversation with the19

Office of Planning, and I think we have that.20

Mr. Jeffries, did you want to hear from21

Mr. Moore?22

COMMISSIONER JEFFRIES:  Yes, absolutely,23

very much so, because when we've gone through 1524

minutes of something that normally gets sort of25
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addressed before you get here, and this is about1

efficiency, and I just wanted to -- 2

MR. MOORE:  Mr. Jeffries, the Office of3

Planning was contacted by Ms. Morrissey.4

MR. MORRISSEY:  Yes.5

MR. MOORE:  Regarding this playground6

issue.  Our position was that we did not oppose the7

playground, it's recreation, and we support8

recreation.9

We asked him to contact the applicant, and10

if they could work out something fine.11

COMMISSIONER JEFFRIES:  Okay, thank you.12

MS. PACE:  And, the applicant received a13

telephone call.14

VICE-CHAIR MILLER:  Ms. Pace, I just -- I15

have one more question.  When the office and the16

wellness center are closed, like on the weekends and17

after 3:00 or so, are the grounds open to the public,18

or will they be open to the public, or do you know19

what the situation will be?20

MS. PACE:  No, I can't speak to that with21

specificity at this point, because the District of22

Columbia, where partnerships can be worked out often,23

will do that, just as Department of Parks and24

Recreation does.25
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But, having said that, I will stay for the1

record that comes down the road.2

CHAIRMAN GRIFFIS:  Excellent.  Thank you3

all very much.4

Yes.5

MS. MORRISSEY:  Mr. Chairman, my name is6

Kara Morrissey, I live at 411 M Street, N.E.,7

Washington, D.C., and I did speak with Mr. Williams8

last week, and after our discussion, in which he said9

that he would consider our request, and we talked10

about some of the planning sort of that would go on11

with the wellness center, and that opportunity, I did12

e-mail him a copy of our memo that we submitted along13

with all the other attachments.  I'm not sure that he14

received it, but I did -- I did provide it to him, as15

well as to Mr. Moore and Planning.16

CHAIRMAN GRIFFIS:  Excellent.  Okay,17

thanks.18

Mr. Williams is with the Office of Aging,19

is that correct?20

MS. MORRISSEY:  Correct.21

CHAIRMAN GRIFFIS:  Okay.  Very well, and22

we'll take into evidence also the testimony of the23

little one in support of the tot lot, which -- 24

Mr. Postell, I think we are going to have25
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you as the last word here.1

MR. POSTELL:  All right, thank you -- 2

CHAIRMAN GRIFFIS:  How about that?3

MR. POSTELL:  -- thank you, Mr. Chairman.4

CHAIRMAN GRIFFIS:  Sure.5

MR. POSTELL:  Mr. Chairman, you know, I6

love children.7

CHAIRMAN GRIFFIS:  Indeed.8

MR. POSTELL:  You know, I've got about 10-9

full-grown grandchildren.10

CHAIRMAN GRIFFIS:  It's like the life11

cycle application, is what we call it.12

MR. POSTELL:  Right, you know I love kids,13

you know.14

CHAIRMAN GRIFFIS:  Okay.15

MR. POSTELL:  Our country built up on16

life, liberty and the pursuit of happiness for our17

kids.18

You know, I was just thinking, while he19

was speaking, you know, there's a school over there20

called J.O. Wilson, J.O. Wilson on the next corner.21

CHAIRMAN GRIFFIS:  Sure.22

MR. POSTELL:  It's a large, large23

playground area, and it be very, very --24

CHAIRMAN GRIFFIS:  What are you looking25
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for?1

MR. POSTELL:  -- I'm going to show them2

the way.3

CHAIRMAN GRIFFIS:  Okay.4

MR. POSTELL:  A little bit louder he could5

use that, he could use that any time, and he can build6

any time.7

CHAIRMAN GRIFFIS:  Excellent, thank you.8

MR. POSTELL:  He will be a builder, and I9

appreciate him saying that for the children.10

CHAIRMAN GRIFFIS:  Excellent, thank you11

very much.  I think that's terribly appropriate in12

numerous ways.  One, to note your support, but also to13

note that this is a big issue, and by no means this is14

the end of this issue for the specific site, but for15

the neighborhood, too.  However, it's so beyond what16

we can do, it would be incorrect for me to keep this17

rolling, because I would raise expectations that we18

could do something.  19

So, at this point I want to thank all of20

you very much, as it's been very informative.21

Obviously, we have stuff that's come into the record.22

Let me ask lastly, is there anyone else here present23

in this application that wants to provide testimony,24

persons in support or in opposition?25
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If not, thank you very much.  I will turn1

it over to you for any closing remarks that you might2

have, and then we will see how we proceed today.3

MS. PACE:  We would like you to proceed4

and go forward.  Thank you.5

CHAIRMAN GRIFFIS:  Excellent, thank you6

very much.7

Let me say, there it is, Board Members?8

MR. ETHERLY:  All right, Mr. Chair, it9

would be my motion to approve Application No. 17531 on10

the D.C. Office on Aging, pursuant to 11 DCMR 3104.1,11

for a special exception to allow an addition to and12

use of a former building school building to house the13

headquarter offices of the D.C. Office on Aging under14

section 222 and a special exception to allow a senior15

wellness center under section 205, at premises 100516

5th Street, N.E., and I would invite a second.17

CHAIRMAN GRIFFIS:  Is there a second?18

COMMISSIONER MANN:  Second.19

CHAIRMAN GRIFFIS:  Thank you, Mr. Mann.20

MR. ETHERLY:  Thank you very much, Mr.21

Mann.  I think the record is overwhelmingly full on22

this particular case, Mr. Chair, I think with respect23

to both the requirements of sub-section 222 and24

section 205, I think the record again is just well25
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beyond what is necessary here.  You have a very well-1

thought-out plan, you have a well-thought-out program.2

It has been a long time in the making, indeed, and I3

think all of the requirements of those two sections4

are met and exceeded here in this particular case.5

With respect to the conversation towards6

the closing of our testimony, I think I will simply7

echo the comments of all of my Board Members and8

colleagues, in that it is, indeed, a very important9

conversation, and, hopefully, one where I think there10

is some middle ground that can, indeed, be found.11

I agree with the Chair, however, that that12

middle ground, unfortunately, is not for this Board to13

determine at this juncture.14

That being said, I think you've heard a15

willingness to, and, of course, not speaking for the16

Office on Aging, but I think you've heard a17

willingness, perhaps, to talk about some things that18

can be done to help make this a facility that might19

conceivably address that need, but I am very much20

persuaded by the Director's admonition that that is,21

indeed, not part of your mission, and that is not to22

say that the Office on Aging doesn't want to do it, it23

just simply is about focusing on the agency's mission.24

I will take the liberty of noting that we25
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are joined by our District 3 School Board1

representative and Democratic nominee to be Council2

Member for Ward 6 in the upcoming Council period, and3

so you have a number of people here in the audience4

who I think will take this conversation very much to5

heart and, hopefully, be of assistance going forward,6

in terms of helping to fashion a solution, whether it7

involves this property or other resources that may8

exist in the immediate community, J.O. Wilson or9

others.  10

But, I think your point is very well11

taken, that when you talk about north of H Street, and12

being a Ward 6 resident, and here I'm going very much13

outside of the boundaries of our testimony and our14

purpose here, but I share that concern with you, and15

I think there is some room for discussion about how to16

remedy that.17

Be that as it may, I think with respect to18

the application that's before us, Mr. Chair, I think19

the record is entirely full with respect to parking,20

with respect to traffic, with respect to programming,21

lighting, landscaping, so I don't want to prolong this22

any longer.  There have been a lot of people who have23

worked year in, year out, to bring this application24

forward, and many of them are sitting behind you and25
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nodding heads at me.  So, that's my signal that it's1

time for me to stop and let's move to vote, Mr. Chair.2

Thank you.3

CHAIRMAN GRIFFIS:  Excellent, thank you4

very much, Mr. Etherly.5

Others?6

Very well, lastly then, let me just state7

that Mr. Etherly has generalized all the requirements8

under 222 and also 205, and did go to those specific9

elements that he identified.  But, I think we could10

say, and Mr. Etherly, as you are the mover of the11

motion before us, if it's appropriate we could lend in12

our order flexibility to the landscape plan, as it13

doesn't go directly to relating to that elements of14

which that were approved under 205 or 222, that would15

obviously lend, even if it was just that you are16

changing your landscape, your program, and what's17

happening now.  We do have some flexibility in terms18

of additions of lighting on the parking in the area in19

back, the point being is to not have you come back for20

any sort of modifications in a public hearing21

scenario, but allow the flexibility for those plans to22

be modified.23

And, if there is other things that come24

about, I think that would also be appropriate, as we25
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all move in a very positive direction in terms of this1

neighborhood and others, for that matter.2

That's all I need to say on that then.3

Ms. Miller?4

VICE-CHAIR MILLER:  I would agree with my5

colleagues with respect to, basically, all the6

requirements having been met in this case, and it's7

been a long time coming, and I think it's a great8

operation that's about to unfold.9

I just want to raise a couple of little10

nitty-gritty things, just to how we want to deal with11

them.  For instance, this is the first time that the12

Board is applying 222, and my question is, it's a13

basic to this section that the property be designated14

an historic landmark, or else within an historic15

district, and Mr. Moore from the Office of Planning16

said that he could do that pretty easily.  And so, I'm17

wondering if -- well, I would suggest, perhaps, that18

we could issue -- we could decide today, and then19

before we issue the order just make sure that we have20

in the record that designation to satisfy that most21

basic requirement.  I'm throwing that out as a22

suggestion.23

I understand it's been represented that24

it's an historic landmark, and it's not contested, I25
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think it just might be good to have that in the1

record.2

MR. ETHERLY:  I am comfortable, Mr. Chair,3

I appreciate my colleague's consideration of that4

particular aspect, which is section 223.2, if I'm not5

mistaken.  If I am correct, the Office of Planning6

does, indeed, confirm that it is -- has received7

historic designation, correct?8

MR. MOORE:  That is correct.9

CHAIRMAN GRIFFIS:  Very well, under 222.2,10

we'll put it in the record and it will obviously11

reflect as an exhibit in the official record, not a12

condition of the order.13

Anything else?14

VICE-CHAIR MILLER:  And, my other question15

is whether or not we want to put in our hours of16

operation or anything of that sort.17

CHAIRMAN GRIFFIS:  Right, under 222.5, of18

course, the hours of operation have to be designated,19

so that we'd assure compliance with the other aspects20

of the special exception.  I think it is given in the21

application, it would be written as a statement of22

fact, not a condition of the order, as I don't think23

there is any discussion of variation on that or24

concern to us.  So, it would just be listed as fact.25
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VICE-CHAIR MILLER:  Okay, and then also1

with respect to the parking spaces, we want that to be2

also as a written-in statement and fact, or condition.3

CHAIRMAN GRIFFIS:  The facts show that, in4

fact, no parking is required, in terms of the aspects5

of what's provided, I think the provision of the6

parking is important, as also a statement of facts in7

the application, whether it's 20, or 19, or 24, I8

don't think to be a critical turning point.  As I say,9

I think it might be well worth us allowing some10

flexibility in the site plan of all that, to see, and11

also in terms of the location of the lighting for that12

exterior area.13

Anything else?14

VICE-CHAIR MILLER:  I don't have anything15

else, no.16

CHAIRMAN GRIFFIS:  Very well.17

VICE-CHAIR MILLER:  Thank you.18

CHAIRMAN GRIFFIS:  Anything else from the19

Board?20

MR. ETHERLY:  I'll just note, Mr. Chair,21

as we close, I neglected to thank Mr. Postell, of22

course, for his testimony, and also Dr. Jackson Leslie23

for your testimony, and, of course, Mr. Postell, thank24

you very much for your service.  Appreciate it, sir.25
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Thank you, Mr. Chairman.1

CHAIRMAN GRIFFIS:  Excellent, thank you2

all very much.  Is there any other comments from the3

Board?  If not, we do have a motion before us, it has4

been seconded, all in favor signify by saying aye.5

(Ayes.)6

CHAIRMAN GRIFFIS:  Opposed?7

Is there any abstentions?8

Very well, why don't we record the vote.9

MS. BAILEY:  We thank you, Mr. Chairman,10

the vote is recorded as 5-0-0 to approve the11

application.  Mr. Etherly made the motion, Mr. Mann12

seconded, Mr. Griffis, Ms. Miller and Mr. Jeffries13

support the motion.14

Are we doing a full order or a summary15

order, Mr. Chairman?16

CHAIRMAN GRIFFIS:  I don't think we17

require a full order, we could waive our rules and18

regulations and issue a summary order, unless there's19

any objection from the Board.20

Not noting any objection, we'll do a21

summary order.  Thank you very much, Ms. Bailey.22

MS. BAILEY:  Summary order.23

CHAIRMAN GRIFFIS:  Thank you all very24

much, we do appreciate it, we appreciate -- 25
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MS. PACE:  Thank you.1

CHAIRMAN GRIFFIS:  -- the time that was2

spent.  We also appreciate the neighbors coming in,3

and all the testimony that we got today.  This is4

fascinating to have so many positive things wanting of5

this area.6

Let me note, as the huge crowd is now7

leaving, it is my understanding that the School of8

Architecture at Catholic University, if I'm not9

mistaken, was here present to watch us in our10

absurdity. I'll take that off the record later, and,11

hopefully, it was informative.  Next time, maybe we'll12

have some beautiful graphics and great buildings and13

architecture to actually see, but, frankly, this is14

the reality of the world as a built environment.15

So, enjoy, have a great afternoon, I'm16

glad you all could make it, and I appreciate everyone17

here for the first application.18

With that also, if I could have everyone's19

attention, we have another large appeal coming up20

next.  We need to recess for 15 minutes, and then I21

will call the last cases in the afternoon.22

Thank you.23

(Whereupon, at 3:04 p.m., a recess until24

3:23 p.m.)25
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CHAIRMAN GRIFFIS:  Excellent.  Why don't1

I call us to resume first, and then I can hear2

everything.  We are going to call a case, we are going3

to take everything up under the case, any sort of4

preliminary matters, Ms. Bailey, when you are ready.5

MS. BAILEY:  Mr. Chairman, this is an6

appeal and the number is 17444, and it's Kuri7

Brothers, Inc., and it's pursuant to DCMR 3100 and8

3101 from the administrative decision of the Zoning9

Administrator of the Department of Consumer and10

Regulatory Affairs, to revoke Certificate of Occupancy11

Permit No. 33914 for an automobile service center and12

vehicle refueling by Notice of Revocation dated August13

4, 2005.  The property is located at 4225 Connecticut14

Avenue, N.W.  It's zoned C-3-A, and it's located in15

Square 2051, Lot 5, on Lot 5.16

CHAIRMAN GRIFFIS:  Excellent, thank you17

very much, Ms. Bailey.18

Let's just have an introduction for the19

record, starting on my right, if we could, just who is20

here and representation.21

MR. GREEN:  Yes, good afternoon, Mr.22

Chairman, Members of the Board.  My name is Matthew J.23

Green, Jr., and I'm an Assistant Attorney General24

assigned to the Department of Consumer and Regulatory25



81

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Affairs, and to my immediate right is Mr. Bill Cruz,1

who is the Zoning Administrator for the Department of2

Consumer and Regulatory Affairs.3

CHAIRMAN GRIFFIS:  Excellent.4

Yes?5

MS. PERRY:  My name is Karen Perry.  I'm6

from Advisory Neighborhood Commission 3F.7

CHAIRMAN GRIFFIS:  Ms. Perry, a very good8

afternoon to you.9

Yes?10

MR. ROSENBURG:  Tom Rosenburg, attorney11

for -- 12

CHAIRMAN GRIFFIS:  Can you turn your13

microphone on?  I'm sorry.14

MR. ROSENBURG:  Tom Rosenburg, attorney15

for Kuri Brothers.16

MR. GOLDSCHMIDT:  And, I'm Stanley17

Goldschmidt, also an attorney for Kuri Brothers.18

CHAIRMAN GRIFFIS:  Excellent.  And, you19

are the appellants in this case?20

MR. ROSENBURG:  That is correct.21

CHAIRMAN GRIFFIS:  Mr. Rosenburg, you had22

something to address?23

MR. ROSENBURG:  Yes, if I may, Mr.24

Griffis.25
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CHAIRMAN GRIFFIS:  Have a seat, make1

yourself comfortable.2

MR. ROSENBURG:  Thank you very much.3

CHAIRMAN GRIFFIS:  Sure.4

MS. PERRY:  Mr. Griffis, before he begins,5

do you want to swear us all in?6

CHAIRMAN GRIFFIS:  Oh, were you not sworn7

in in the beginning?8

MS. PERRY:  No.9

CHAIRMAN GRIFFIS:  Excellent point, Ms.10

Perry.11

If you would please, if you haven't been12

sworn in and you are going to give testimony, Ms.13

Bailey will swear you in.  14

Are there any others?15

MR. ROSENBURG:  We are not giving16

testimony.17

MS. BAILEY:  Do you want them sworn?18

CHAIRMAN GRIFFIS:  Not attorneys, no.19

(Whereupon, participants were sworn.)20

CHAIRMAN GRIFFIS:  Excellent, thank you21

very much, I appreciate you calling that to my22

attention, Ms. Perry.23

There we are, Mr. Rosenburg.24

MR. ROSENBURG:  Thank you, Mr. Griffis.25



83

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

This involves 4225 Connecticut Avenue, and1

we have -- we need to bring to the Board's attention2

a couple of procedural issues.  3

First, yesterday we received by fax a4

Motion for Summary Judgment in the mail yesterday that5

we have not had an opportunity to respond to yet, and6

we would ask for some time to respond to that.7

Second, this Board may be aware that there8

is an adjacent property, 4221 Connecticut Avenue, that9

is also owned by, or is operated by Kuri Brothers and,10

specifically, Chris Kuri.  That has already come11

before this Board, and is the subject of litigation in12

Superior Court, Case No. 06-3864, in which we are13

asking for both a declaratory judgment action as to14

the rights of Kuri Brothers at that property, and also15

injunctive relief allowing them to go forward until16

such time as the court has issue a ruling.17

On this past Friday, Mr. Cruz issued an18

order to cease all business operations at 422119

Connecticut Avenue.20

CHAIRMAN GRIFFIS:  What does 4221 have to21

do with us today then?22

MR. ROSENBURG:  I will get to it in 3023

seconds, Mr. Griffis -- issued an order to cease all24

business operations at 4221 Connecticut Avenue.25
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This morning, and Mr. Cruz caused a1

warrant to be issued for the arrest of Bill Cruz for2

allegedly -- Chris Kuri, I'm sorry -- 3

MR. GREEN:  Bill Cruz is right here.4

MR. ROSENBURG:  I'm being hopeful there,5

not factual, I apologize.6

CHAIRMAN GRIFFIS:  We can't degenerate7

until 20 minutes into this.8

MR. ROSENBURG:  Yes -- caused a warrant to9

be issued for the arrest of Chris Kuri, for allegedly10

violating the order to cease all business operations.11

CHAIRMAN GRIFFIS:  Has that taken place?12

MR. ROSENBURG:  That has taken place, Mr.13

Kuri is in jail.  He has taken ill in jail, and we14

have been informed that he has been taken to the15

hospital.16

He is not here as a result of this action,17

which we think was improper, being done on the day of18

this hearing, and we have been in communication with19

Mr. Green and Mr. Cruz all afternoon on this.  They20

are aware that under the circumstances, without having21

the applicant here, because of his arrest this22

morning, that he has got certain due process rights to23

be here, to testify, and, obviously, under these24

circumstances he cannot do so.25
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We are asking for this hearing to be1

postponed.  We have been in contact, I will share with2

the Board, we've been in contact with the prosecutor.3

The prosecutor has indicated to us that he is not4

going to challenge his release from jail tomorrow, but5

he's going to have to spend the night in jail, and we6

think that it is improper, as to what has occurred.7

That's probably an issue for a court as8

opposed to this Board, as far as the appropriateness9

of their conduct, but it has caused us an inability to10

present this case, and we are quite disturbed by the11

conduct that has caused his arrest on the day of this12

hearing.13

CHAIRMAN GRIFFIS:  Understood.14

So, a request for a postponement,15

obviously, so that your client can be present.16

I'll hear quick address of that.  Mr.17

Green?18

MR. GREEN:  Mr. Chairman and Members of19

the Board, the agency is prepared to go forward with20

today's proceeding.  21

As you can see, we have present Mr. Cruz,22

who is the Zoning Administrator.  We have also present23

the investigator involved in this proceeding.24

CHAIRMAN GRIFFIS:  Your side is complete,25
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but is it not prejudicial to continue without the1

appellant's side complete?2

MR. GREEN:  Well, it's our contention that3

they've had quite a few years to operate this4

organization, that it is listed as a corporation, and5

it seems to me that one of the beauties of having a6

corporation is that one man or woman doesn't stop the7

show.8

CHAIRMAN GRIFFIS:  Interesting thought.9

Okay.10

Ms. Perry, comments?11

MS. PERRY:  We would like to proceed12

today.  I've been part of this now since 1989. In all13

of the cases before the Board on 4225 and 4221,14

neither Koo Yuen or Chris Kuri were ever present to15

testify, and request for delays were made so that they16

could be here to testify, you know, with them either17

being out of the country or whatever.18

And, I agree that -- and I've got a list19

here that shows that Chris Kuri is not the owner of20

this property, so that somebody else could be here,21

and that it is a corporation.22

MR. ROSENBURG:  Well, he does not own the23

property but he operates the business there, I think24

Koo Yuen is the owner of the property.  Kuri Brothers25
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is the business that is operating there.  Mr. Kuri has1

a right to be here.2

The fact that they caused his arrest today3

as opposed to at any other time is of concern.4

This is being brought by Kuri Brothers,5

and it's Chris Kuri. I mean, it is totally6

inappropriate, he's got a right to be here, and we7

don't believe that a postponement causes any8

prejudice.  What does cause prejudice is the jeopardy9

of his rights when one thing that this Board can10

consider is, obviously, what would cause the shutting11

down of his business and the termination of all the12

employees.13

MS. PERRY:  Mr. Griffis, there are two14

Kuri brothers that run and operate this gas station,15

and they are both usually on site or one or the other16

is, so there's no reason the other brother couldn't be17

here if one was arrested.18

CHAIRMAN GRIFFIS:  Okay. If we extended19

that to length, though, that if a warrant went out why20

was it that one brother and not both then, and isn't21

-- okay -- Ms. Miller?22

VICE-CHAIR MILLER:  I have a few23

questions, just to help me decide whether or not it24

would violate Mr. Kuri's due process to be here.  25
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The first one is, to try to understand1

what the appellant's case would be and how Mr. Kuri2

would play a role in advocating that today.  For3

instance, the basis of this case is that DCRA made an4

error in revoking the C of O, and so my question is,5

maybe you can give a proffer as to what that error is,6

and how, you know, what Mr. Kuri was going to be --7

might be testifying to that he couldn't testify to8

today.9

MR. ROSENBURG:  Yes, two things.  One, I10

mean, we have submitted a pretty substantive pre-11

hearing brief that has addressed the error, and,12

clearly, we would just follow the dictates that are in13

that pre-hearing brief, and the Board has that in14

front of them.15

However, to the extent that any facts,16

one, are raised by the opponent here, only Mr. Kuri is17

in the best position to respond to them.  If we are18

going to talk about what specific activities are19

undertaken at this location, is it tune-ups of20

engines, is it changing wipers, is it overhauling21

engines, is it body repair, what is it?  If there's22

any challenge to the facts, obviously, the owner of23

the business needs to be here in order to refute them.24

VICE-CHAIR MILLER:  I guess when I look at25
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the papers I don't see where Mr. Kuri would need to be1

here, maybe you can point that out.  I think that a2

lot of this seems to be legal arguments.3

MR. ROSENBURG:  I don't disagree with the4

issue over the C of O and the grandfathering of the C5

of F, and those issues are legal arguments, they are.6

But, I question whether or not we are going to be7

limited to legal argument here, when we have the8

neighborhood association who is going to make9

statements about what kind of operations go on there,10

and when the Department may do so also. Plus, I think11

it's just a matter of fundamental fairness to Mr. Kuri12

that he has a right to be here, but his right to be13

here has been usurped by the action of the District,14

by causing his arrest today as opposed to at any other15

time, when they knew today was the hearing.16

CHAIRMAN GRIFFIS:  Is Ms. Perry correct in17

her assertion that Mr. Kuri has not been presented as18

a witness before in any of the previous proceedings?19

MR. ROSENBURG:  That may be accurate, yes,20

sir.  To the best of my knowledge, that is subject to21

-- I mean, I'd have to go through all the papers, but22

I think that may be accurate.23

CHAIRMAN GRIFFIS:  Right.24

MR. GREEN:  Mr. Chairman?25
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CHAIRMAN GRIFFIS:  Yes.1

MR. GREEN:  With regard to 4221, Mr. Kuri2

wasn't present on that proceeding, nor did he give3

testimony.  If he were present, he did not give4

testimony.5

CHAIRMAN GRIFFIS:  Okay.6

Commissioner Mitten.7

COMMISSIONER MITTEN:  I don't know that I8

understand the distinction between 4221 and 4225,9

other than there's an actual number address, but in10

terms of the operating area, is there a difference11

between those two locations, other than the actual12

address?13

MR. GREEN:  Well, ma'am, as I pointed out14

in my brief, Motion for Summary Judgment, I said that15

there is not a dime's worth of difference between the16

two entities except the address.17

COMMISSIONER MITTEN:  Okay, so the18

physical location where this operation is going on is19

the same, apart from the actual address number.20

MR. CRUZ:  Well, my contention is that it21

is an integral operation between the two addresses.22

The folks come in, drop their cars off and pick them23

up at 4225, in addition to the two bays that are there24

for actual car repair, but and then those cars that25
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aren't repaired there are then driven over to 4221.1

So, my contention is that it's one operation at two2

different locations.  Different parts are happening at3

different times.4

COMMISSIONER MITTEN:  Okay.  Is it the5

appellant's contention that these are two distinctly6

different locations?7

MR. ROSENBURG:  There are two different8

properties.  4221 does repair work.  4225, there are9

two bays, as Mr. Cruz indicated.  There's an office,10

that's where the gas station is, and I think there's11

also a convenience store there.  But, there are two12

bays in which there is some work done.13

COMMISSIONER MITTEN:  And, where are the14

cars physically received?  I have a reason, this15

actually bears on my -- where are the cars received?16

MR. ROSENBURG:  I don't know.  This is the17

kind of stuff that Mr. Kuri can answer.  Respectfully,18

I don't know.19

COMMISSIONER MITTEN:  Okay.20

MS. PERRY:  Ms. Mitten, when we get to21

testimony, I have pictures, and I can show you where22

the cars are received.  They are received at 4225.23

COMMISSIONER MITTEN:  Okay.24

What's going to be the disposition of25



92

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

4221, the 4221 location, what's happening there now?1

Is it shut down?2

MR. ROSENBURG:  Yes, it is, Madam3

Commissioner, Board Member, yes.4

COMMISSIONER MITTEN:  And, that will5

remain the case until what happens?6

MR. ROSENBURG:  If I may?7

COMMISSIONER MITTEN:  Anybody.8

MR. ROSENBURG:  Yes.  4221, they issued9

the order to cease all business operations on Friday.10

We have advised the Assistant Attorneys General that11

are handling the litigation over 4221, because that is12

in Superior Court right now, that we will be seeking13

a temporary restraining order from Judge Gerald Fisher14

in that matter, and the court is aware of that, Judge15

Fisher's chambers is aware of it, and as are opposing16

counsel.  So, we expect to be going into court on that17

issue this week.18

COMMISSIONER MITTEN:  Okay.19

CHAIRMAN GRIFFIS:  Guidance?20

MR. CRUZ:  Mr. Chairman?21

CHAIRMAN GRIFFIS:  Yes.22

MR. CRUZ:  If I might add my view of23

what's going to happen, is right now 4221 is shut24

down, and we will take all effort needed to ensure25
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that it's shut down.  It is our contention that there1

is no Certificate of Occupancy for that position, it2

is, therefore, unlawful to be there, and anyone using3

that space is subject to arrest.4

MR. ROSENBURG:  And, this is an issue that5

we will be addressing with the court.  I mean, I think6

the court will ultimately decide what can and cannot7

occur in the interim, until it has an opportunity to8

rule on the merits.9

CHAIRMAN GRIFFIS:  Right, I'm not10

persuaded at all that we'll step in to 4221 at this11

time.  I think Ms. Mitten was investigating to help12

her understand the position on whether we postpone or13

not.14

COMMISSIONER MITTEN:  Yes.15

CHAIRMAN GRIFFIS:  I'm not clear on what16

that has gotten for her yet, because she hasn't stated17

her position.18

Let's move ahead with other questions.19

COMMISSIONER MITTEN:  Well, maybe if I20

could just maybe wrap up.21

CHAIRMAN GRIFFIS:  Excellent.22

COMMISSIONER MITTEN:  Just come to the23

final point, which is, the appeal that's in front of24

us is for the appeal of a revocation of a Certificate25
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of Occupancy, and there's all of that testimony that1

we'll hear related to that.  But, there's another2

matter that may be part of this appeal, or may be3

separate, depending on how we parse the issue, which4

is that, notwithstanding what the Certificate of5

Occupancy says, and I mean that based on the 42216

case, and not even drawing a conclusion as a Board7

Member, but just drawing a conclusion as a position of8

DCRA, I believe DCRA's position is, the operation at9

that facility, 4221, 4225, is not permitted as a10

Matter of Right in the zone, notwithstanding what the11

Certificate of Occupancy is.12

So, while this appeal may be about a given13

Certificate of Occupancy, can you not take some action14

as it relates to 4225 that doesn't depend on what we15

say about the Certificate of Occupancy?16

MR. CRUZ:  I believe we can.  The17

Certificate of Occupancy for the Automotive Service18

Center at 4225 is revoked, and they continue to19

operate.  They are subject for arrest there.  They are20

subject for fines.21

COMMISSIONER MITTEN:  I mean, I'm asking22

a little bit different question.23

MR. CRUZ:  Okay.24

COMMISSIONER MITTEN:  Which is, I25
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understand from your perspective you revoked the1

Certificate of Occupancy, and that gives you the2

ability to then say you don't have a valid Certificate3

of Occupancy, so whatever you do here is illegal.4

But, that's -- the validity of the revocation is at5

issue here, but notwithstanding the validity of the6

Certificate of Occupancy, the Certificate of7

Occupancy, and this is what we talked about in 4221,8

doesn't, because it's not authorized, the Zoning9

Administrator doesn't have the authority to permit a10

use by special exception as a Matter of Right simply11

by naming it something.  12

So, that's why I'm trying to say,13

notwithstanding the Certificate of Occupancy,14

notwithstanding this proceeding, do you not have the15

authority to take action to stop the use at 4225?16

MR. CRUZ:  Yes.17

COMMISSIONER MITTEN:  Okay, thank you.18

CHAIRMAN GRIFFIS:  But, they've taken that19

action.  What further action are you -- 20

COMMISSIONER MITTEN:  They issue the cease21

and desist, or whatever it's called, for 4221.22

CHAIRMAN GRIFFIS:  But, they revoked the23

C of F for 4225.24

COMMISSIONER MITTEN:  But, they haven't25
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then followed on to say -- they haven't taken1

subsequent action to that pending this appeal.2

CHAIRMAN GRIFFIS:  Right.3

COMMISSIONER MITTEN:  So, to bring it full4

circle is, my opinion is, DCRA has prerogatives that5

they have not exercised related to 4225 that they can,6

and if there is any prejudice to Mr. Kuri by not being7

present we should postpone this, and it doesn't8

preclude DCRA from taking other action related to this9

address.  So, that would be my view.10

CHAIRMAN GRIFFIS:  Right, also opening11

them up to liability of overturning -- but -- 12

COMMISSIONER MITTEN:  My point is, is that13

-- there's a narrow issue in front of us, which is the14

Certificate of Occupancy, and the larger point that15

was explored in 4221, which is what do you get with16

that anyway, you know, the Zoning Administrator can't17

claim authority he doesn't have.18

CHAIRMAN GRIFFIS:  I understand the first19

step of your analysis, and I think you are absolutely20

right.  The action has been taken, and now we are just21

in more of a -- a judicial but administrative task of22

doing the function on site.23

COMMISSIONER MITTEN:  But, there's two24

steps for the Zoning Administrator, and only one has25
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been taken thus far.1

CHAIRMAN GRIFFIS:  I understand that.2

COMMISSIONER MITTEN:  Okay.3

CHAIRMAN GRIFFIS:  Right.  Okay.4

Yes.5

VICE-CHAIR MILLER:  I guess I have a6

different view. I mean, I think that DCRA is not7

taking a more drastic action yet because this case is8

pending here, and that the wise thing for them to do9

would be to wait for us to issue our order with10

respect to 4225.11

With respect to 21, it's already gone up12

the Court of Appeals and all rights, all appeals have13

been exhausted.  So, I think that's why -- I mean, Mr.14

Cruz can answer for himself, but I think that that was15

the prudent action.16

With respect to postponement, I, again,17

looked through the papers, and my view, I guess at18

this point is, and most appeals are, basically,19

legally based as opposed to factually based, and I20

don't think that there are -- or there should be, and21

the parties can correct me if I'm wrong, but real22

disputes with respect to issues of fact that I think23

that these are issues of law here, and Mr. Kuri is24

represented by an attorney, and has filed a brief25
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which does not indicate a need for his testimony.1

And so, I think we could proceed that way,2

with respect to the appeal as it is laid out in their3

brief, without Mr. Kuri being here.  That's my4

impression.5

I think also there's always the6

opportunity to cure if we make a mistake, and we7

realize, oh, there are issues of fact in dispute, then8

we could continue to resolve the issues and facts in9

dispute.10

Unless we are going to decide right now,11

or the parties are going to say no, maybe they can12

identify really important issues of fact in dispute as13

a reason why we shouldn't proceed.14

MR. ROSENBURG:  I guess all I can say in15

response is, and I apologize for recalling exactly,16

but we were asked a question a few minutes ago about17

operations and we said we don't know.  That's a18

perfect example of Mr. Kuri's need to be here, as only19

he can answer that question.20

VICE-CHAIR MILLER:  Well, how does that21

relate to your appeal?22

MR. ROSENBURG:  Well, it was a question23

from the Board as to operations.24

VICE-CHAIR MILLER:  Well, I think the25
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Board is just trying to get an understanding of what's1

going on at the property.2

MR. ROSENBURG:  But, I think it3

demonstrates the need for him to be here.4

VICE-CHAIR MILLER:  Well, just to decide5

whether to proceed, I think we need to decide if he's6

needed to be here by looking at the appeal, as to7

whether, you know, the litigation of the appeal8

requires him to be here.9

I mean, you said you made arguments in10

your brief, and I just didn't see it in the brief.11

MR. ROSENBURG:  Well, I guess in part I12

would say, if, you know, the District has indicated13

that they have an inspector here who is going to14

testify, if these are all legal issues I'm not sure15

why that testimony is necessary, and he's not going to16

be here, one, to hear the testimony, and, two, to17

respond to the testimony.  What do we need an18

inspector testifying for?19

MR. GREEN:  You know, I'm going to quote20

our illustrious Chairman, Mr. Griffis.  He indicated21

that in one of the proceedings when we said that in an22

appeal the whole question is, is it clearly erroneous,23

or abuse, or discretion?  He indicated that this body24

has a two-track function, that this body can take25
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testimony as a court of first impression, or it can1

also be an appellate body.2

Now, I had no idea what direction the3

Chairman and the Board might go today.4

I would also point out that I provided you5

pictures, as a part of my Motion for Summary Judgment.6

Now, I have the individual that took the pictures, and7

who made the observations.  One of the contentions8

that we have stated in our document was this, we say9

that what we have is a situation in which 4225 is10

operating in the manner of a garage, and, of course,11

there's a certain definition of what constitutes a12

garage in the definitions under 11 DCMR, what is it,13

199.14

Now, the question might come up, were the15

folk at 4225 operating in a manner of a garage.  Now,16

our investigator is here to establish that point, as17

we did in the 4221 Connecticut Avenue case.  Our18

investigator is here to identify the pictures that he19

took as we did in 4221 Connecticut Avenue.  And again,20

as you know, that case went up on appeal and21

established that a garage was at 4221, and that they22

did what, operated outside the scope of the23

Certificate of Occupancy, as we have in, what, 4225.24

That's why I have my investigator here.25
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VICE-CHAIR MILLER:  Can I ask you -- I'm1

sorry, Mr. -- 2

MR. ROSENBURG:  Rosenburg.3

VICE-CHAIR MILLER:  -- Rosenburg, is there4

a dispute with respect to the operations?  Are the5

operations -- are you contesting that the operations6

are different than what was at issue with respect to7

4221?8

MR. ROSENBURG:  4221 -- 9

VICE-CHAIR MILLER:  With respect to -- is10

there a dispute of fact as to the operations?11

MR. ROSENBURG:  -- 4225 is a convenience12

store, gas station, and office, and there's two bays.13

I think the focus here is what occurs at those two14

bays.15

MR. ETHERLY:  And the office.16

VICE-CHAIR MILLER:  Was that the focus17

with respect to 4221?18

MR. ROSENBURG:  No, 4221 was -- I mean, it19

was deemed a repair facility, and it was -- 20

VICE-CHAIR MILLER:  There are different21

activities that are at issue, not just a different22

address?23

MS. PERRY:  Ms. Miller, if I may, maybe I24

can clear some of this up.  There are two C of Os for25
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4225.  One is for a motor vehicle fueling station,1

which is still a valid C of O.  The one that was2

revoked was for the office and the two -- which has3

the two -- and the two service bays next to it, which4

is where the repair facility is.  So, there are two5

separate C of Os for that property.6

VICE-CHAIR MILLER:  Is that the same7

repair facility that was at issue with respect to8

4221, or is it not?9

MS. PERRY:  It is pretty much.10

MR. ROSENBURG:  I think this points out11

why we need Mr. Kuri here, rather than sitting in jail12

due to his arrest today.  I mean, this is the13

business, the employees, the livelihood, there are14

going to be these kinds of questions about what is15

specifically done.16

VICE-CHAIR MILLER:  Excuse me.  This is17

really just a basic question, because it's a little18

bit confusing to some of us.19

MR. ROSENBURG:  Sure.20

VICE-CHAIR MILLER:  For me anyway, with21

respect to what was before the court with respect to22

4221 and what was before the court with respect to23

4225.  It's not necessarily a question that Mr. Kuri24

has to answer.  I think this is somewhat of a legal25
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factual issue, and my question is, I know that the two1

addresses are right next door to each other, I know2

that, you know, there's some sharing of some of this3

property.4

MR. ROSENBURG:  Sure.5

VICE-CHAIR MILLER:  So, my question is,6

the use that was issue with respect to garage repairs7

are governed by 4221 Certificate of Occupancy, is it8

the same activity that's covered by the Certificate of9

Occupancy with respect to 4225?10

MR. ROSENBURG:  Well, I think -- I can't11

answer that with a yes or no answer, respectfully.12

There may be some overlap of work, but I cannot tell13

you that it's the exact same work that's done at 422114

as it is in these two bays at 4225.15

VICE-CHAIR MILLER:  Do you have an16

opinion, Ms. Perry, or Mr. Cruz?17

MR. CRUZ:  Again, it's not just the two18

bays, it's the fact that the office, both for the19

customer interaction area and the office of Kuri20

Brothers that is integral to the part of the21

activities that occurred at 4221 are located at 4225.22

So, it's an integral one operation set, so23

I don't think the facts are in dispute.  You know,24

it's the same -- 25
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CHAIRMAN GRIFFIS:  But, if you revoked the1

Certificate of Occupancy at 4221, that doesn't give2

you the right to close down an office at 4225, does3

it?  Or, is that what you are asserting?4

MR. CRUZ:  Well no, I'm asserting that5

that office is part of the operation of the garage.6

You know, you just don't have a garage, there has to7

be a business that surrounds that, and that business8

includes the interaction with the customers.9

All of the customer interaction occurs at10

4225, not at 4221, even though the repairs occur at11

both locations, all of the customer interaction occurs12

at 4225.13

CHAIRMAN GRIFFIS:  So, do I follow that14

the revocation of the Certificate of Occupancy at 422515

was based on the revocation of 4221?16

MR. CRUZ:  No, it was -- they were both17

based on the same set of facts and the operation of18

the auto repair business that occurs simultaneously at19

both locations.20

MR. GREEN:  Mr. Chairman, if I might be21

heard.22

I direct the attention of the Board to the23

submission made by the respondent in this instance.24

CHAIRMAN GRIFFIS:  You are the respondent.25
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MR. GREEN:  I'm sorry, the appellant,1

appellant, I'm getting my characters mixed up.2

And, they've got in this exhibit, I3

believe it's Exhibit No. 3, a Certificate of4

Occupancy, and they talk about what they have here,5

and under description of use it says, "automotive6

service center."7

Now, as the Board understands, we had a8

discussion about automobile service center for 4221.9

I would direct your attention to the upper left-hand10

corner of this Certificate of Occupancy, and it says,11

4225 Connecticut Avenue, N.W., the premises that we12

are discussing today.13

MR. ETHERLY:  And, Mr. Green, just for14

clarity, that's the C of O dated 5/14/02, correct?15

MR. GREEN:  Yes, sir.16

MR. ETHERLY:  Okay, thank you, sir.17

MR. GREEN:  Now, an automotive service18

center, we all agree, is an entity that is not19

recognized by the Zoning Board.  We also agree that an20

automotive service center has been determined to be a21

repair garage, which is impermissible in a C-3-A Zone.22

CHAIRMAN GRIFFIS:  What are you going23

with?24

MR. GREEN:  All I'm going with, Mr.25
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Chairman, is that we had a revocation of the1

Certificate of Occupancy.2

CHAIRMAN GRIFFIS:  Which one?3

MR. GREEN:  4225.4

CHAIRMAN GRIFFIS:  I understand.5

MR. GREEN:  That's why we are here today.6

CHAIRMAN GRIFFIS:  I understand, but Mr.7

Cruz said, look, we shut down 4221, the offices are8

associated with the function of 4221, so I asked,9

well, does that mean you revoked the C of O and you10

whispered in his ear, no, say no, and he kept saying11

yes.12

MR. CRUZ:  Well, I think what we are13

saying is that the -- we've already -- you have14

already determined that automotive service center is15

not an appropriate legal term to use on a Certificate16

of Occupancy.  That is the error that -- 17

CHAIRMAN GRIFFIS:  that's not a defined18

term in the Zoning Regulations.19

MR. CRUZ:  Right, yes, that it doesn't --20

it's not in the Zoning Regulations, and so it violates21

3202, but that the error that's alleged, we revoked it22

because the error we made was by issuing a23

certification without -- with an inappropriate term.24

It's not a factual basis of what's25
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actually happening, but that we've already determined1

that -- 2

CHAIRMAN GRIFFIS:  But then, doesn't that3

go back to what the appellant's representative has4

indicated, that Mr. Rosenburg has stated that there's5

going to be facts here that are presented that have to6

prove what the operation was, and how is he to provide7

testimony if he doesn't have a witness?8

MR. CRUZ:  Well, our contention again is9

that it was an error to use this term, and that's why10

we revoked the Certificate of Occupancy.  Were we11

wrong in revoking it on that basis?12

CHAIRMAN GRIFFIS:  Right, and I guess13

that's the difficulty, and what Mr. Rosenburg is14

saying, look, you've brought a witness of your15

inspector to show what was the actual function, to16

show that this wouldn't fit in -- well, I guess that's17

very true, you wouldn't even need to call on him if we18

are talking about just the definition of -- I got you.19

MR. CRUZ:  Okay.20

VICE-CHAIR MILLER:  I guess, I don't want21

to get into the merits, because we are still deciding22

whether or not to proceed, but I am just trying to23

understand the location of everything and the24

implications, and that, you know, there are these two25
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addresses, and then there's this repair work being1

done.2

MR. GREEN:  At both addresses, ma'am.3

VICE-CHAIR MILLER:  Okay.  My question is,4

you know, is it the same work that's being affected by5

or covered by both Certificates of Occupancy at6

different addresses? It's the same owner, it's the7

same general location, is it the same activities that8

have already been litigated with respect to the other9

C of O?10

MR. CRUZ:  We would contend yes, with the11

fact that -- when you say the same activities, again,12

the only customer service interaction is at 4225, but13

that just ties it closer.14

VICE-CHAIR MILLER:  But, I guess that,15

that's a customer interaction, here's your check,16

whatever, but, I mean, what that stands for is the17

work that's being done, if it's the same work, the18

same garage work, or repair work that was already19

litigated with respect to the other Certificate of20

Occupancy.21

MR. GREEN:  Yes, ma'am, this is 422122

redone. This is 4221.23

VICE-CHAIR MILLER:  Well, let me ask -- 24

MR. GREEN:  The only difference is -- 25
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CHAIRMAN GRIFFIS:  But, doesn't that1

support the claim of Mr. Rosenburg and the appellant,2

that you can't -- you can't -- we can't summarily3

decide a case based on you invoking this as exactly4

the same as the other, because what they are asserting5

is that there's a new basis of fact that we need to6

look at.  Am I correct?7

MR. ROSENBURG:  Yes.8

CHAIRMAN GRIFFIS:  Okay.  So, now how do9

we establish the basis of facts?10

MR. ROSENBURG:  What you've asked is, you11

said I'm having trouble understanding whether the12

repairs are identical or dissimilar, and they are13

going to present testimony, obviously -- 14

VICE-CHAIR MILLER:  Well, they don't have15

to, if there's no dispute.  If you stipulate, yes,16

this is the same operation.17

MR. ROSENBURG:  -- and we can't do that.18

VICE-CHAIR MILLER:  Why can't you do that?19

MR. ROSENBURG:  Because two reasons, one,20

it depends on what your definition of activity is, to21

begin with. I mean, are we talking about overhauling22

engines, are we talking about changing wipers.23

VICE-CHAIR MILLER:  Well, you are -- I24

mean, it's your case, you can't tell me -- 25
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MR. ROSENBURG:  Right.1

VICE-CHAIR MILLER:  -- you can't tell me2

whether the work has changed since the last -- since3

the Court of Appeals decision on the Certificate of4

Occupancy for 4221?5

MR. ROSENBURG:  That's 4221, not 4225.6

VICE-CHAIR MILLER:  Is the -- 7

MR. ROSENBURG:  4225 is the office, two8

bays, the convenience store, it's not the repairs that9

were being done at 4221.10

VICE-CHAIR MILLER:  But, that was the11

subject of the court case.12

MR. ROSENBURG:  Correct, of 4221, yes, not13

-- I mean, not this one, that's the subject of 4221.14

VICE-CHAIR MILLER:  Let me just ask Mr.15

Cruz one question.  This is kind of a take on what Ms.16

Mitten was asking, and I just -- it sounds to me like17

the repair work is the same, and we've got two18

different office fronts, or something like that,19

addresses, and I may be mistaken.  But, if that's the20

case, your cease and desist order with respect to21

4221, does that extend to the work that's being done22

as repairs in the back, or does it just close the23

office at 4221, whatever it was?24

MR. GREEN:  I guess I can give an example,25
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I can give an example in response, that may or may not1

answer -- 2

VICE-CHAIR MILLER:  Well, I do want an3

answer to that question, though.4

MR. GREEN:  Mr. Cruz is going to answer5

that question.6

MR. CRUZ:  The cease and desist order was7

directed at 4221, because we felt that the appeal8

process had run its course and it was time to shut9

that down.10

VICE-CHAIR MILLER:  And, 4221 is what?11

MR. CRUZ:  Is the repair bays in the12

basement of -- 13

VICE-CHAIR MILLER:  The repair bays.14

MR. CRUZ:  -- except for the two that are15

at 4225.16

VICE-CHAIR MILLER:  I see, okay.17

MR. ROSENBURG:  Which are not in a18

basement setting, but are above ground, open air, is19

my understanding.  4221 is more a closed, they use the20

phrase basement.21

VICE-CHAIR MILLER:  I see, so they are22

different repair bays.23

MR. ROSENBURG:  Correct, as far as I24

understand it, yes.25
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COMMISSIONER MITTEN:  Ms. Miller, Mr.1

Chairman?2

CHAIRMAN GRIFFIS:  Yes, Ms. Mitten.3

COMMISSIONER MITTEN:  I just want to go4

back to a couple things.  One is what Ms. Miller was5

saying earlier about aren't these legal issues6

primarily, and I just -- I want to -- I just want to7

say, I don't disagree with what you suggested,8

although I think there are -- there's the potential9

for having different renditions of the facts that we10

can't foresee.11

What we can foresee, because of our past12

experience, is that whatever we do will be appealed,13

litigated, every avenue, and so I would like to14

foreclose the possibility that we would give this15

appellant a reason why we didn't -- you know, if we16

decide -- I don't want to prolong this, I want, when17

we get closure I want closure, you know.18

Commissioner Perry has been at this longer19

than any of us have, and, you know, it's been a long20

road on 4221, it's not over yet, it's unfortunate that21

Mr. Kuri is in jail.  I mean, you know, this is22

craziness really.23

So, I think, you know, we really need to24

have closure, and so, you know, I'm -- my view was,25
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DCRA still have prerogatives that they can exercise,1

and meanwhile we can, out of an abundance of concern2

for Mr. Kuri to avail himself of his rights, and3

that's, basically, why I think we should postpone, but4

for a very short period of time.5

VICE-CHAIR MILLER:  I can go along with6

that, given that from what I've heard there may be7

some argument with respect to the work being8

different.  So, some facts may be at issue.9

MS. PERRY:  If I may for a minute, in the10

original brief we got from Mr. Damari, under Exhibit11

5, it shows their business license and their12

application for consumer goods, repairs. It's showing13

Christopher and John Kuri.  So, even though Chris Kuri14

couldn't be here today, John Kuri could.  So could Koo15

Yuen, whose had this station since 1989, that's when16

I became involved in it.17

So, it's not like they could not provide18

a witness here today, just because one person is in19

jail.20

MR. ROSENBURG:  If I might -- 21

CHAIRMAN GRIFFIS:  The problem is, I think22

that as -- and what Ms. Mitten is saying, I think as23

one would look at it in another body, or let's just24

call it what it is, the Court of Appeals -- would they25
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look at us as saying, boy, so what he had a brother,1

they wanted the one brother who was in jail, and it's2

their prerogative to do it.  I think that's what we3

are really weighing on this.4

I tend to agree with half of what Ms.5

Mitten said, in terms of forestalling any sort of6

continued or additional steps that we can remedy or at7

least not create.  The part I don't agree with is a8

quick rescheduling of this, as I know we've already9

established our schedule well through January.10

However, let me hear from other board members.11

VICE-CHAIR MILLER:  I'm willing to come on12

a Saturday.13

CHAIRMAN GRIFFIS:  Pardon me?14

VICE-CHAIR MILLER:  I'm willing to come on15

a Saturday, or any night.16

CHAIRMAN GRIFFIS:  Appreciate that.17

Let's hear from other Board members in18

terms of direction.  We do also have a motion before19

us, which I'm not sure is right for our discussion20

now, prior to deciding the motion for a postponement,21

but, you know, I'm open to Board discussion on that.22

COMMISSIONER MITTEN:  Are you referring to23

the Motion for Summary Judgment?24

CHAIRMAN GRIFFIS:  Yes.25
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COMMISSIONER MITTEN:  I think that the1

appellant needs to be given an opportunity to respond,2

and that's what they asked for.3

CHAIRMAN GRIFFIS:  Right.4

COMMISSIONER MITTEN:  So, I don't think we5

are ready to decide that now.6

CHAIRMAN GRIFFIS:  Agreed.  Okay.7

Other comments?8

VICE-CHAIR MILLER:  Yes, I would just say9

that given there is this Motion for Summary Judgment,10

that when we do our schedule we can schedule that11

response, and that by the time we have this case come12

up again the issue should be really narrowed, and13

we'll know what -- exactly what facts may be in14

dispute, if any, and we could have a pretty focused15

hearing, if it's not decided on the motion.16

MR. ROSENBURG:  Yes, and we are not asking17

for, you know, delay of a substantial amount of time.18

We understand the Board's schedule, but we also will19

be extremely cooperative in that regard, such that20

even if, you know, the Board has a matter settled or21

be resolved and gives us a week's notice that we've22

got to be here the following week, I mean, we will23

accommodate the Board.24

CHAIRMAN GRIFFIS:  Even location?  Can we25
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do it, like, in a warm spot in January, maybe down in1

the Bahamas or something?2

VICE-CHAIR MILLER:  I guess I would also3

say that if for some reason Mr. Kuri could not be here4

again, that you would have another witness in his5

place.6

MR. ROSENBURG:  Yes, Mr. Kuri is the7

President, if you look at our exhibits it indicates8

that he is, and again, you know, I don't want to9

belabor it, but he's not here, not because of any10

action he did, he's not here because they caused his11

arrest this morning.12

CHAIRMAN GRIFFIS:  Okay, we won't argue13

over that terminology.14

MR. CRUZ:  Mr. Chairman, if I might just15

again ask a question of the Board, notwithstanding or16

understanding Board Member Mitten's concern, are the17

facts really in dispute when the appellant on their18

own submits, as part of their pleadings, that they are19

doing auto repair at 4225?20

CHAIRMAN GRIFFIS:  What are you referring21

to?22

MR. CRUZ:  I'm referring to their basic23

business license that Commissioner Perry just24

mentioned, is that Exhibit 4, or Exhibit 5, excuse me,25
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I guess we didn't get Exhibit 4.  Exhibit 5, the1

second page, where a description of -- you can see at2

the top of the second page, the address of the premise3

is 4225 Connecticut Avenue. Right below that, the type4

of license, the description of the business activity,5

auto repair, isn't that a pretty big admission of the6

facts?  We would be willing to stipulate that that is7

the facts.  They seem to be admitting that.8

MR. ROSENBURG:  Well, I guess the9

important response, you know, Mr. Cruz, Mr. Green, Mr.10

Goldschmidt and I, have been talking most of the11

afternoon, and we even talked about what's permitted12

under the gas service station definition, changing13

oil, changing tires, lubrication type work. You know,14

again, is this statement auto repair an applicant's15

over-exaggeration or over-statement, when I think16

there's some acknowledgement that in the gas service17

definition you can change tires, you can change oil,18

you can do lube jobs, you can do that kind of work?19

This clearly gets into the factual nature20

of what is done here.21

MR. CRUZ:  Well, I would beg to differ, if22

you look at the definition that we were looking at23

this afternoon on gasoline service station, the term24

-- he leaves out the last sentence that says, "The25
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term gasoline service station shall not include an1

automobile laundry or a repair garage."2

MR. ROSENBURG:  Yes, and I don't leave3

that out intentionally, Mr. Cruz.4

MR. CRUZ:  So -- 5

MR. ROSENBURG:  That's not my intention.6

MR. CRUZ:  They say sometimes you can't7

have it both ways, you know, they say repair here,8

gasoline service station says no repair.9

CHAIRMAN GRIFFIS:  I understand your10

position, and your position is would they stipulate11

that this is what's happening, and I think we've just12

heard from Mr. Rosenburg that they would not stipulate13

that that's, in fact, what's happening.14

Comments, follow up?15

VICE-CHAIR MILLER:  I guess, I mean,16

that's where I was before. 17

CHAIRMAN GRIFFIS:  Right.18

VICE-CHAIR MILLER:  I'm just kind of19

surprised, because it seems to me that, as I20

understand it, and I might misunderstand it, that the21

activity is the same as what was at issue with respect22

to the other Certificate of Occupancy.23

CHAIRMAN GRIFFIS:  But, unless we can all24

come to a consensus now, without further discussion,25
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I don't see how we can force that to be a consensus.1

And, right now we are talking about two bays that are2

in different locations, offices, and a different3

address.4

VICE-CHAIR MILLER:  Right.5

CHAIRMAN GRIFFIS:  And, that's what Mr.6

Rosenburg, the appellant's representative, is saying,7

that they are different, or at least -- 8

VICE-CHAIR MILLER:  Are they different?9

I mean, just because they are at a different location,10

are they different?  Is the activity different?  Is11

that what you are saying?12

MR. ROSENBURG:  I am unable to -- with due13

respect, I am unable to give you the extend of the14

answer that you are requesting.  I'm just not.  I15

mean, do I know for a fact that he does this type of16

repair interior and this type of repair exterior, I17

just don't know, and I apologize.  Maybe I should know18

that, and you would have expected me to know that, but19

I don't.  So, I don't want to mislead you.  And, I20

apologize.21

COMMISSIONER MITTEN:  If I may, Mr.22

Chairman.  I just go back to my other point, which is,23

if DCRA believes that there is repair activity that is24

not permitted as a Matter of Right in a C-3-A Zone, no25
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Certificate of Occupancy is going to validate that,1

and they may have -- they can take action tomorrow to2

-- if that's what they truly believe, they can take3

action to put a stop to that.4

So -- 5

CHAIRMAN GRIFFIS:  Okay, further comments,6

positions?7

VICE-CHAIR MILLER:  Well, I guess if we8

are going to continue this, I'm sure this is what you9

are going to do anyway, but, you know, we would set --10

I would suggest we set a date for the next hearing,11

but then also set a briefing schedule with respect to12

the Motion for Summary Judgment.13

And, I don't know if this comes up in the14

briefing schedule, but I would like to know15

beforehand, by the next hearing, whether the parties16

feel that the activity is different from what was at17

issue with respect to the Certificate of Occupancy at18

4221.  I would think they would get to that with19

respect to whether there are any issues of fact in20

dispute, but that seems to be a key one I think.21

CHAIRMAN GRIFFIS:  Well, it seems like22

we'd have to lay out all the facts for each to address23

then, is that what you want to do?24

VICE-CHAIR MILLER:  I'm sorry, what?25
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CHAIRMAN GRIFFIS:  You are asking for --1

you are asking for a submission or a briefing on any2

facts that would be in dispute or those that were not.3

VICE-CHAIR MILLER:  Well, there's a Motion4

for Summary Judgment.5

CHAIRMAN GRIFFIS:  Right.6

VICE-CHAIR MILLER:  And, I think that one7

of the basic -- the basis for a Motion for Summary8

Judgment is that there are no issues of fact in9

dispute, and, therefore, we should rule as a matter of10

law.  So, that should cover this basic issue of fact11

that I've just been trying to get addressed.12

CHAIRMAN GRIFFIS:  Well, let me just say,13

not having gone to law school, it would seem to me14

that in order for us to decide on the Motion for15

Summary Judgment we would have to be convinced that16

there were no facts in dispute.  But, the motion17

doesn't bring up that there's no facts in dispute, the18

motion just says, look, you refer to all this stuff,19

my words, we've heard all this before, why should we20

go through this again.21

So, what I understand you are doing, and22

I tend to agree, I wouldn't mind having all the facts23

listed out, but my point is, where do we go for a base24

list for each to address whether it's in dispute or25
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not?  Or, are we going to provide that, or should we1

set direction?2

VICE-CHAIR MILLER:  It's the burden of the3

movement for summary judgment to lay out whatever key4

facts that they think there are and that aren't in5

dispute.  I'm just suggesting that that -- this is a6

very basic one, whether or not the activity is7

different.  If it's no different, then they may jump8

right then into the legal arguments.9

CHAIRMAN GRIFFIS:  Okay, I'm sorry, I'm10

just -- 11

VICE-CHAIR MILLER:  You don't have to go12

through a whole litany of what's going on at the13

service stations.  Maybe, if they both agree that14

that's not the question, then -- 15

CHAIRMAN GRIFFIS:  Well, that's a good16

point, what are we asking them to agree or disagree17

on?  The only thing in the Motion for Summary18

Judgment, and I want to get to where you are going, so19

I'm trying to facilitate that, but to say, therefore,20

the Board should apply the same logic in Appeal 16947,21

the facts are the same, I'm not so sure we are going22

to get a great briefing from everyone else involved in23

this, just on that sentence.24

Where do we get the list of facts?25
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VICE-CHAIR MILLER:  Okay.  If the repair1

activity, the way I see this is, if the repair2

activity is the same now with respect to the 42253

Certificate of Occupancy, as it was with the 42214

Certificate of Occupancy, then I don't think there are5

issues of fact in dispute, though I could be wrong,6

and, therefore, we could go to some of the legal7

questions, with respect to either latches, or with8

respect to -- I can't remember what other ones, but9

that they don't have to have any witnesses for.10

CHAIRMAN GRIFFIS: Right, okay.11

VICE-CHAIR MILLER:  And, they may say, no,12

that there's a key difference, in fact.  For instance,13

we don't do this anymore, but we do something else.14

Then maybe it's not just a legal question.15

CHAIRMAN GRIFFIS:  Okay.16

VICE-CHAIR MILLER:  I don't know.17

CHAIRMAN GRIFFIS:  Understood.  Very well.18

It seems to me that we need to set a new date for this19

and have a briefing schedule set for it.  The briefing20

schedule, of course, will start with the Motion for21

Summary Judgment, but we'll get to that in a moment,22

once we find a date that we can actually fit this in.23

Ms. Bailey, do you have any dates24

available?25
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MS. BAILEY:  Available, Mr. Chairman,1

suggestions, perhaps, October 31st at the end of the2

day?  No?3

MR. ROSENBURG:  We can all come dressed as4

-- because we joke about this being pretty scary5

already.6

CHAIRMAN GRIFFIS:  That opens us up for7

one heck of a record.8

I don't -- you know -- okay, it looks like9

we have the 28th of November, first case in the10

afternoon.  Any critical difficulties in not making11

that?12

MR. ROSENBURG:  No, sir.13

CHAIRMAN GRIFFIS:  Ms. Perry?14

MS. PERRY:  I would come if you said it15

was Halloween.16

MR. GREEN:  November, I believe I'm going17

to be here for another matter, so I have to show up18

here on the 28th.19

CHAIRMAN GRIFFIS:  Right, okay.  It looks20

good then. 21

All right, let's step back from that date22

then, that's going to be a very busy afternoon.  So,23

my direction is this, as Ms. Miller has indicated, we24

are going to set out a briefing schedule.  We'd be in25
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full anticipation that we have our witness list1

together and present, if it's needed.  Let's start2

with, Ms. Miller, do you want to run through, we are3

going to have, obviously, Ms. Perry, the ANC, and also4

the appellant is open for submission on briefing the5

Motion for Summary Judgment, responses to that, in6

that you wanted to somehow define the issue of facts7

in the case.8

VICE-CHAIR MILLER:  Well, I assume --9

well, I can't assume -- we have a Motion for Summary10

Judgment, I don't know whether the ANC is going to11

file another motion or a response to it or what, but12

without looking at it right now I would just think13

that -- and ask the parties, with respect to whether14

there are facts in dispute, to look particularly with15

respect to that question about whether the activity16

that is at issue with respect to this Certificate of17

Occupancy is the same activity as what was at issue18

with respect to 4221's C of O.19

MR. ROSENBURG:  We will be -- I think what20

you are saying is, try to stipulate to as many of21

those facts as you can, and to the extent we can, I22

mean, we will -- you know, we will work with Mr. Green23

in trying to do so.24

And, to the extent we can't, we will -- 25
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VICE-CHAIR MILLER:  I don't mean to1

stipulate, I mean just identify.2

MR. ROSENBURG:  Right.3

VICE-CHAIR MILLER:  I mean, stipulate is4

good, but I think that you should have been able to5

answer that question today, it seems very basic to me6

to this case.7

MR. ROSENBURG:  I understand, and we -- I8

don't want to mislead you and tell you I can.9

CHAIRMAN GRIFFIS:  What else?10

Okay, when we call the case in the11

afternoon, I think that's what we will start with, is12

going through those submissions.  We will then look to13

articulate any of those that are not stipulated or a14

consensus of opinion on, so that we can quickly15

identify those elements which may be factually in need16

of understanding for the Board, or at least addressed17

from all the parties participating.18

I am hoping that those will be refined19

very quickly, and then move into the legal substance20

of the appeal.21

I'm going to set up about two hours for22

this appeal, so I would come prepared, and it is my23

direction to come prepared, to be very succinct in24

addressing your written submissions. That goes for25
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just the Motion for Summary Judgment, but also for1

your submissions on your hearing briefs.  2

We will obviously have read and re-read3

all of it again by that date.4

So, we need to have the next submissions5

in, there's no responses to those submissions at this6

time needed, we are going to ask that you coordinate.7

You indicated you were going to discuss8

with Mr. Green those facts, so I'm not going to set up9

a time for responses for any of the submissions that10

come in, so we are going to have that set in for -- we11

have -- what are we at, the 28th, there's no reason12

why it couldn't be in by the -- let's do it on the13

20th of November, that's a Monday.14

MR. ROSENBURG:  Yes, sir.15

CHAIRMAN GRIFFIS:  By 3:00.16

MR. ROSENBURG:  Yes, sir.17

CHAIRMAN GRIFFIS:  Okay.  Anything else18

then?  Any other dates to set, filings?  Now is your19

chance.20

VICE-CHAIR MILLER:  Okay, I have a21

question.  So, you set a date for the appellant to22

respond to the Motion to Dismiss, correct?23

CHAIRMAN GRIFFIS:  Motion for Summary24

Judgment, yes.25
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VICE-CHAIR MILLER:  Motion for Summary1

Judgment, sorry, yes.2

Sometimes we allow for a response to the3

opposition, have we provided for that?4

CHAIRMAN GRIFFIS:  No, because we've5

already had an indication that there's going to be6

some coordination with -- 7

VICE-CHAIR MILLER:  Okay.8

CHAIRMAN GRIFFIS:  -- the facts, which is9

really what we are getting down to.  That's the one10

element to address.  And then, their address to the11

Motion for Summary Judgment is going to be what it is.12

Our response, we'll have the opportunity when we are13

on the 28th to briefly respond to it, but I don't see14

-- we don't need another written submission on the15

responses to that.  It's just a position on the Motion16

for Summary Judgment that we are asking for.17

VICE-CHAIR MILLER:  And, Ms. Perry, what18

do you envision the ANC doing, a response?19

MS. PERRY:  I don't know.20

VICE-CHAIR MILLER:  You don't know, you21

have to go bring it back to -- okay.22

MS. PERRY:  I have to see.23

VICE-CHAIR MILLER:  So, they can just fit24

into that.  25
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MS. PERRY:  We do meet the 3rd Monday of1

November, though, so we'll have a few days.2

VICE-CHAIR MILLER:  Okay.3

CHAIRMAN GRIFFIS:  Okay.  I think it would4

be very helpful.  I mean, the way my mind would work5

is that there's a layout of the facts, that there's a6

basis for the Motion for Summary Judgment, that might7

be distributed for use, and, obviously, that8

facilitates the ANC in terms of addressing any sort of9

submissions.  But, that's just me.  Okay.10

VICE-CHAIR MILLER:  Yes, I just want to11

throw this out, because I think it's a just a little12

wrinkle, it's not a big deal, but Ms. Perry could come13

back after the ANC meeting and decide to also file a14

Motion for Summary Judgment, and then I'm sure when --15

I just don't want the appellant then to say that they16

didn't have enough time to respond to her Motion for17

Summary Judgment.18

MR. ROSENBURG:  We understand.  If that19

happens, we'll respond verbally on the 28th.20

VICE-CHAIR MILLER:  Okay, great.21

MR. ROSENBURG:  Yes.  You have made it22

clear.23

VICE-CHAIR MILLER:  Okay, thank you very24

much.25
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MS. PERRY:  Ms. Miller, I doubt our ANC1

will file a Motion for Summary Judgment.2

VICE-CHAIR MILLER:  Okay.3

MS. PERRY:  That would be my gut feeling.4

VICE-CHAIR MILLER:  Okay, okay, so we5

shouldn't have a problem.  Okay, thanks.6

CHAIRMAN GRIFFIS:  All right.7

MS. BAILEY:  Mr. Chairman, excuse me, just8

for my clarity.9

CHAIRMAN GRIFFIS:  Sure.10

MS. BAILEY:  November 28th, the first case11

in the afternoon is when the hearing is going to be12

continued on this appeal case, and then the second13

date that you have established is November 20th,14

that's the appellant's response to the Motion for15

Summary Judgment.  Those are the dates that have been16

stipulated, sir?17

CHAIRMAN GRIFFIS:  Exactly.18

MS. BAILEY:  Thank you.19

CHAIRMAN GRIFFIS:  Good, thank you very20

much.21

November 20th, granted, is not our usual22

filing date, because of the holiday on the 23rd I23

figured it would be good enough time to get that out24

of the way.  You guys don't have to worry about it, we25
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can distribute copies and send it out, we'll have1

plenty of ample time.  Okay.2

Anything else, procedurally?  Questions I3

can answer in terms of date, times, filings?  4

Ms. Perry, everything all set?5

MS. PERRY:  Yes.6

CHAIRMAN GRIFFIS:  Government, are you all7

set?8

MR. GREEN:  All set, Mr. Chairman.9

CHAIRMAN GRIFFIS:  Thank you all very much10

then, we will see you on the 28th, we will look for11

your filings before then.12

MR. GREEN:  Thank you.13

CHAIRMAN GRIFFIS:  If there's nothing14

further, any other business for the Board, Ms. Bailey?15

MS. BAILEY:  No, Mr. Chairman.16

CHAIRMAN GRIFFIS:  Thank you all very17

much.18

(Whereupon, the above-entitled matter was19

concluded at 4:28 p.m.)20
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